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aed ly ve a short account of the discussion which it has undergone 
ore entering upon what I have to say as to its provisions. It was drafted 
origi by the Indian Law Commissioners, and is still antially their 
Bill, though it has been, to a certain extent, altered in substance, and also to a 
certain extent in form and arrangement. The substantial alterations, howéver, 
are of no very great importance, except upon.one or two points, to which 
T shall have occasion to refer specially. Having been introduced, the Bill was 
circulated for opinion in the usual manner, and the opinions of the officers 
consulted, hak a considerable body. of Native opinion, were obtained in due 
course. It was adverse to two important provisions only, which were regarded 
as ‘being unsuitable for India, though the Commissioners considered them as 
improvements in the existing law of England, upon which, speaking generally, 
-the provisions of the Bill are modelled. Of these I shall speak hereafter. 
«There were other differences of opinion between the Council here and 
the Indian Law Commissioners as to the contents of the Bill, which led toa 
wrolonged discussion, to which I need not refer, between the Government of 
Fadia and the Secretary of State. ‘The final result was that the Secretary of 
State left the Government of India to deal with the matters under discussion 
as they thought proper, but ex ressed a very decided wish that the Bill should 






bé disposed of as early as possible. The despatch which made this intimation _ 


arrived in India about a year ago, just as the Government were about to leaye 
Caleutta. We replied that we did not wish to pass a measure of su 
generalimportance at Simla, but that it should be proceeded with as soo 
as the Government returned to Calcutta. Advantage was taken of the dela 
which thus arose to subject the Bill to another and a very careful revision, 
Tt was compared with the standard text-books on the subject to which 
refers, and various alterations were introduced into the arrangement of tha 
part of the Bill which deals with eontract in general. 

“When the Government returned to Calcutta, it was re-submitted to the’ 
Committee, and was by them most carefully reconsidered from end to end, and, ( 
in particular, my hon’ble friends, Messrs. Bullen Smith and Stewart, weighed, 
I may say, every word of it with a degree of care and minute attention for 
which I am sure the public ought to feel deeply indebted to them. 

«fo sum the matter up, the Bill was originally drawn by some of the mos 
distinguished of English lawyers. It has been before all the Local Govern 
ments,’and opinions have been expressed upon it by all classes of office 
and Judges, Huropean and Native, throughout the Empire. It has been, I 
say, before no less than three Committees ; for, since it was introduced, the Com 
mittee has been changed, as Committees do change in India, at least th 
times, Its contents have formed the subject of protracted discussion betwee 
the Government of India and the Secretary of State. Two Legal Members oj 
Council have had it before them, with the advice and assistance of wa : 
Secretaries to the Legislative Department, and it has been scrutinized in 
every detail, with the most minute care, by several of the most eminent) mer- 
chants of Calcutta, and, in particular, by my hon’ble friends, Mr. David Cowie, 
Mr. Bullen Smith and Mr. Stewart. Under these circumstances, I hope tha 
I shall not be suspected of any personal vanity if I say that I believe it 
be found to constitute a useful and sound addition to the law of India. 
In order. to enable. the Council to appreciate its importance and its general 

tion, I may perhaps be permitted to make a few general remarks upon our 
egislation in India. : mA TRC 

“Phe Bill now before the Council forms part of a scheme which has been. 
under consideration and in process of execution for upwards of forty years— 
the scheme of passing a code of substantive law for India. T think that 
but few persons are aware, either of the nature and extent of the scheme itself, 
or of the extent to which it has been carried into execution. It may there- 
fore be in , as it is certainly strictly relevant to the present measure, 


to say a few on these topics. 
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Legislation, as everybody k gress in this country 
ever since the year 1798, though I may observe, by the way, that the practice 
further back; but from the year 1793 to the present 
time, a considerable number, first, of Regulations, and afterwards, of Acts, has 
been in every successive year. I can by this time claim a considerable 
tance with their contents, and, in order to show the position. which this 

ill occupies, I may make a few remarks upon them. 


knows, has been in active pro 
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«he main subject, both of the Regulations and of the Acts, is pro- 
cedure and current legislation. With a very few exceptions, they do. not 
deal with substantive law. They establish Courts, civil and criminal; they 
deal at great length with their modes of proceeding; they lay down’ in 
minute detail the manner in which the revenue is to be assessed and collected, 
and provide for many subjects of minor and occasional interest. As to the 
Jaws which the Courts thus established are to administer, they are silent, or, 
rather, they speak only in very vague and general terms. Thus, they provide 
that, in certain cases the Muhammadan law, in certain other cases the Hindti 
Jaw, and in cases not especially es for the ‘Jaw of justice, equity and good 
conscience,’ shall be followed. ith regard to criminal law, they assume, though 
T do not think that they assert in express terms, that the Muhammadan law 
is in force, with certain modifications which were introduced into it in order to 
make it harmonize with English conceptions of justice and humanity. 


«“ Tt was felt aoe since that this state of things was not satisfactory, and 
that it was likely to become less and less satisfactory as the administration of 
justice became more regular, and the spread of education and the growth of 
confidence in our system of government led to an increase in the number 
and activity of lawyers. 


«We have heard a good deal lately in this Council’ of the evils of law 
and lawyers. I am far from being insensible to the evils of chicanery and 
quibbling, though I cannot think it wise or dignified to speak in terms 
of violent and indiscriminate reproach of a profession which always has 
existed, and which of necessity must exist, in every Government which is not 
conducted by naked military force. The truth upon the whole subject, I 
think, is abundantly clear. It is simply this: If it is determined to govern 
according to law,and not by the arbitrary will of the ruler, the only way of 
avoiding quibbles, chicanery, and all the evils arising from misplaced and 

h ingenuity, is to make the law which is to be administered so clear, 
short, precise and comprehensive, as to leave the least possible scope for the 
exercise of those unamiable qualities. Well-designed legislation is the 
only possible remedy, against quibbles and chicanery. All the evils which are 
dreaded—and I do not say they are unjustly dreaded—from legal practitioners, 
can be averted in this manner and in no other. Totry to avert them by 
leaving the law undefined, and by entrusting Judges with a wide 
diseretion, is to try to put out the fire by pouring oil upon it. Leave 
a Judge with no rule, or with one of those leaden rules which can be 
twisted in any direction, and you at once open to the advocate every sort 
of topic by which the ‘liseretion of the Judge can be guided. Shut the 
lawyer's mouth, and you fall into the evils of arbitrary government. The one 
remedy which is really sufficient lies in the precise and perfectly clear defini- 


tion of the law. ‘This is the province of legislation ; and I do earnestly wish 


ae 





: “unpopular Legislative Department. 


though I almost despair of doing it) that I could make people understand 
+ laws which make that certain ‘which was previously vague, and which lay 
down a plain rule where there was previously none, are the only means by 
which the amount of law and litigation in the country can be reduced to its 

per limits. Whatever may be the case in other departments of things, 
bana thy is the only system by which the malady of litigation and quibbling 
can be treated. The real antagonist of the pettifogger is the almost equally 
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“The Government of India have ecg, / impressed with the soundness — ] 
of these views for a great number of years, and they have formed the basis of 
legislation ever since the renewal of the Company’s Charter in 1832. The- 
Act which renewed the Charter in that year provided that a fourth Member of 
Council, who was to be a barrister, should be appointed for the purpose ofp 
viding a body of substantive law for British India, in concert with a 
Law Commission which was appointed in India under the same Act. I need 
hardly observe that Lord Macaulay was the first person who held this office, or 
that the first draft of what is now the Indian Penal Code was the first-fruits of 
his appointment. The draft prepared by Lord Macaulay and his associates did 
not become law for nearly twenty-four years after the end of his term of office, 
but it was the first, and by very much the most important, instalment of the body 
of substantive law which was intended to be formed. It was afterwards 
considered that the work thus commenced might be more conveniently carried 
on by a Commission sitting in England, who might prepare drafts of Bills which 
could afterwards be enacted as law by this Council. Such a Commission was 
accordingly appointed in December 1861, and continued its labours till 1870, 
when it resigned, for reasons into which I need not now enter. The only ‘draft 
repared by this body which has as yet passed into law is the Indian Succession 
et, If, as I hope will be the case, the present Bill passes, it will form the 
third instalment of substantive law which has been enacted in consequence of 
the policy adopted in 1832. It will, I think, interest the Council and the public 
to know how much more legislation of this character will, in my opinion, be 
required before the codification of the law of British India can be said to 
be complete. As the subject is one to which I have given very great attention 
since I have been in India, andas I shall not trouble them on many future 
occasions, your Lordship and the Council will perhaps indulge me with a few 
words on this subject. . 
“With reference to codification, I would divide the law into three parts :— 
1. Current miscellaneous legislation : 
2. Procedure: 
3. Substantive Law. 


“Upon the codification of each of these branches of the law a different set 
of observations arises, 

“By current legislation I mean such measures as are necessary to meet 
particular cases. All financial legislation is of this character. Acts relating 
to emigration, telegraphs, and many other subjects might also be referred to. 
All that can be done with a view to codifying matter of this kind, is to have all 

_ the Acts which relate to one subject consolidated into a single enactment. “The 
various Consolidation Acts which have recently been passed by, or introduced into, 
the Council, have very nearly brought about this state of things in the Indian 
Statute-book. When the following consolidation measures have been passed— 
the Pleaders Bill, the Christian Marriage Bill, the Local Extent Bill, and ° 
the Inland Oustoms (Northern India) Bill—the current legislation of British 
‘India will be very nearly in a satisfactory state. Upon almost every subject 
the law will be found in a single Act. The few amending Acts which have been 

- found necessary in the course of the last two years have been so drawn that 
the amended and the amending Acts might, in every case, be printed as oné 
Act without the smallest difficulty or inconvenience. On this branch of the — 
subject, accordingly, little remains to be done. f ‘ 

“Under the head of Procedure, I include all the laws which regulate — 
the proceedings and eat of Courts. of justice, and the assessment 
and collection of the land-reyenue. As to the Courts of justice, the 

- two Codes of Civil and Criminal ‘Procedure, the Evidence Act, and the 
‘Limitation Act, each reduce to a single enactment the subject of which 

' they treat. of the Code of Criminal Procedure I will at present say no. — 

thing, as I hope to ask the Council to pass it as revised ou Tuesday next, 
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‘It has been found necessary to amend the Code of Civil Procedure by several — 
“Acts, and an. enormous number of cases have been decided upon it. I hope 
‘hat my successor will see his way to re-enacting it. The procedure of the High 
‘Courts might also, I think, be greatly improved and simplified by a High 
Courts’ Act. 
«One branch of the Law of Civil Procedure has been reduced to a shape, 
"simple indeed, but not so simple as I could wish. The Civil Courts of each pro- 
vince (Madras only excepted) are regulated by the Civil Courts Acts, each of 
which replaces a great number of isolated and scattered provisions. The Madras 
Government opposed, and so prevented, the passing of an Act which would 
have thrown into a single measure some fourteen or fifteen Acts and Regulations. 
“With this single exception, {his branch of the law may be said to be codified, 
I think, however, that when the Code of Civil Procedure is re-enacted, it would 
not be impossible, and it would certainly be highly desirable, to draw the Code 
so as to form a general Civil Courts Act, as the revised Code of Criminal Proce- 
dure forms a general Criminal Courts Act. 


« Ag to the Revenue Procedure, the following state of things exists :—_ 


“Tn Bengal, the law is codified as far as it can be, regard being had to the 
character of the Permanent Settlement. if 

«Tn the North-Western Provinces, the law is in a very unsatisfactory state, 
but the Bill introduced into this Council a week or two ago will, if it is passed, 
codify it. : 

« Tn the Panjab, the law is completely codified by Act XX XIII of 1871. 

“Tn Bombay, it is codified by Act I of 1865. 

«Tn Oudh, an Act for its codification is under preparation. 

«Tp Madras, thie law for the collection of the revenue is endified by Act TL 
of 1864, but the law as to the assessment of the revenue appears to be com- 
pletely undefined. 

«In the Central Provinces, there is, so far as 1 have been able to discover, 
no law whatever on the subject, and legislation is urgently required, 

«The system of Jand-revenue in Burma is peculiar to that province, and 
no legislation upon the subject appears to be required. 

«“ Hence, the only legislation required to put this part of the law into a 
satisfactory condition, is the North-Western Provinces Bill, and the passing 
‘of a Bill for the Central Provinces, which, after legislation fer the Panjab and 
Oudh, will be no very difficult matter. 

« With reference to the third branch of the subject, + understand, by substan- 
tive law, those branches of the law which relate to and regulate the common 
yelations of life—relations which continue unchanged under all circumstances. 

« Tt is obvious enough that this branch of the law is by far the most im- 

rtant of alJ, and also that it is the branch in which the greatest differences 
exist between the laws stiitable for different countries. In all countries, so far 
as I know, what I have called substantive law deals with much the same 
_gort of subjects, and it is obvious that it must do so, because human life is, 
i of the world, substantially very much the same sort of process ; 
put the differences between, the way in which some of these subjects are 
dealt with in some cases, are as striking as the substantial resemblance between 
_ the manner in which they are dealt with in other cases. 
« Jn order to show how fur the process of codification upon these subjects has 


a visenk already carried in India, and how much further it ought to be carried by 






the British Government, it will be desirable to enumerate shortly the main 
“heads of substantive law. They will be found, I think, to resolve themselves 
- into the following :— : st 

ee i: Government ; 
2. Criminal Law; 
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8. Laws relating to Inheritance ; x 


4. Laws’felating to the Relations of Life—husband an 
 #hild, master and servant, guardian and ward; 
5, ‘Laws relating to Contract; 
A. Laws relating to Wrongs ; : 
_” 4, Taws relating to the Enjoyment of Land. Museo 
“ As to government, the law of this country is contained principally in Acts 
of Parliament, of which the most important are the Government of India Act, 
the Indian Councils’ Act, and some others which I need not mention. These 
Acts might, no doubt, be thrown into a much more convenient shape than their 
nt one, but this, if done at all, must he done by Parliament. However, 
they form, as it is, a written constitution "plain and full enough for all practical 
purposes. ee 

«'The Criminal Law is codified in the Penal Code. 

«'Phe laws relating to inheritance are mostly Native laws, which, for obvious 
reasons, we cannot touch ; though I am by no means sure that the Hindis, at all 
events, would not be thankful for an authoritative statement of their customs’ 
on this subject, or, at all events, on certain parts of it. " 

“In so far as Native law and English law do not extend, the Succession 
Act, X of 1865, may be regarded as supplying 4 code on this matter. 

«Phe laws relating to the relations of life—husband and wife, parent and 
child, master and servant, guardian and ward—are in much the same state 
as laws relating to inheritance. They are Native customs, supplemented in 
some cases, and more or less overruled in others, by our legislation. I need 
hardly remind the Council of our various Marriage Acts, of the abolition of 
slavery, or of the Acts relating to Minors and the Courts of Wards. There 
is little room here for codification, though the four Acts about the mare 
of Christians have been consolidated and might be thrown into one. The 
others are obviously subjects on which legislation ought to be slow and 
cautious, 

«“ As to laws relating to contracts, I will reserve what I have to say till I 
come to observe upon the Bill which has called for this review. 


wo 


« As to laws relating to wrongs, there is a distinct and very important gap in 
our legislation. A good law of torts, as English lawyers call them, would, I think, 
be a great blessing to this country. It would enable the legislature to curtail 
very greatly many of the provisions of the Penal Code, which are at present, 
ha, f have frequently been informed, called into play on the most trifling occa- 
sions to gratify private malice. ‘The provisions on defamation, for instance, 
clearly ought to belong to the law of wrongs, and not to the law of crimes. I 
think, indeed, that even as a chapter in the law of wrongs, it is far too broad, _ 


“The laws relating to the land in India are by far the most intricate, 
as vii & are probably the most important, branch of the law. I will say buta 
very few words about them. ‘The state of the law of land-revenue, I have 
already noticed ; it either is, or may soon be, put into a satisfactory shape. 
The law by which the relation between landlord and tenant is regulated is 
codified, as far as its form goes, though I say nothing as to its substance, by — 
‘Acts VIII (Bengal Council) of 1869, X of 1859, the Oudh Rent Act, the 
Panjab Rent Act, and a Rent Act in Madras (VIII of 1865). ~The law re-— 
gulating the rights of holders of land, as between each other, de ‘ 3 
Pre ‘Native custom, and, though recorded in the set papers of 


orthern ‘India, could probably not be codified at present, thor peor as 


ak. that, like many other things, the task would be found to be far less di 






could at present legislate ly, would be the law relating to 


than it is commonly supposed to be, if any one undertook it in earnest. — ss 
_ s'Phe only part of this important branch of the law on which I think we 
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y, there is a branch of law which lies between substantive law and 
, and which, in England, forms the main part of what, by a strange 
er, 4s called equity, as if there was any real or permanent distinction 


| of law in question, but it might perhaps be not quite inappropriately de- 
; padi A as law of Relief. i stiictpe : naar “ 
performance, decrees for the reformation and rescission of contracts, and injune- 
 tions-against various forms of wrongs. In one sense these things are matter 
of. jure, but they also partake largely of the nature of substantive la 
Tf, for instance, the question is whether a decree is to he granted for the speci 
nee of a contract, you must look at the nature of the contract. 

would manifestly be absurd to grant specific performance of a contract to 
‘marry, or of a contract to paint a picture ; and it would be equally absurd not 
to grant, in case of need, specific performance of a contract to sell land or to 
grant a lease of a house. Various well known English equity treatises—Kerr 
on Injunctions; Seton on Decrees, and the like, would supply materials for a 
most useful Act on this subject. 


“Tf we now review the topics which I have thus shortly run over, it will 
appear that, in regard to codification, the law of British India stands thus :— 


* As regards current legislation it is nearly satisfactory, and may, with a 
very little trouble, be made quite satisfactory. Whether it continues to be so, 
will depend upon the question whether the work of consolidation continues to 
be carried on vigorously, so as to keep pace with the amendments made from time 
to time in existing Acts. 


“ As regards procedure, the process of codification is complete, with the 
following exceptions—the Code of Civil Procedure requires re-enactment ;'a 
High Courts’ Act is wanted, and the Revenue Procedure in the Central Proy- 
inces is undefined. A Bill for consolidating the Revenue Procedure of the 
North-Western Provinces is before the Council. An Oudh Bill is in prepara- 
tion. 

* As regards substantive law, we shall have as much of it as will be wanted 
for a length of time, if this Act, a corresponding Act about wrongs, an Act ‘about 
easements, and an Act upon remedies, such as I have sketched out, are framed 
and passed into law. 

“When all this is done, the Statute-law of India will be, after all, a very 
small matter. I donot believe that it would fill more than four or five octavo 
volumes, even if all the Acts of Parliament relating to India, and all the Acts of 
the subordinate legislatures, were taken into account; and the really essential 
part of the whole system would be included in some five or six Acts, which 
any person of moderate industry might acquaint himself with in a year’s 
study, A young man coming out to India, who knew really well the Penal 
Code, the Succession Act, the Contract Law (assuming it to pass), the 
two Procedure Codes, the Evidence Act, the Limitation Act, andthe Acts of 
the Province to which he was attached relating to land-revenue, would know. 

_ more law than nineteen Barristers out of twenty know when they are called to the 
Bar, and it would all be contained in a moderate sized octavo volume. The 
most difficult of these Acts, by far,—the Succession Act—he would probably never 
have occasion to use at all; and by far the greater part of the two Procedure 
Codes consists of matter as to which he would only want to know how to refer 









to it; the — part of the Limitation Act is amereindex. There are parts of 
the contract law of which he need take little notice, and the same remark _ 
ies to parts of the Evidence Act. I do not think that, to require a man to | 







a t himself fully with the rest of .these enactments, is to a ‘a 
| ee oo 

+ “My Lord, I have trespassed a long time upon your Lordship’s attentio: 
en to.this matter, because I am very anxious, Yefore leaving 












between law and equity. I know of no name in common use for the branch 


ts principal branches are decrees for specific ~ 





however, make a few observations upon them. Substantially, the Bill is, a 
' [have already observed, the Bill of the Indian Law Commissioners, thou | 
somé modifications have been made in it which I will notice immediately. I 
have of course studied it with great care, and have compared it cha ter 
‘by chapter with the authorities on which it is founded. I think, therefore, 
I am entitled to say that it appears to me to furnish absolutely conclusive 
' of the possibility, not to say the ease, of doing what so many lawyers 

affirmed to be impossible, namely, reducing bulky volumes, which it is im- 
possible to understand without enormous labour, and which are as diffienlt to 

read as dictionaries, to the form of simple, perspicuous and consecutive 
sitions. In illustration of this, I would ask any one to compare chapter X Bf this 
Bill, which consists of fifty-seven'short sections, with Story on Agency, from which 
it has been, so to speak, distilled. I need not say anything of Chief Justice 
Story’s ability, or of the position which he holds amongst lawyers. Most of his 
works, and especially the one in question, were originally delivered as law 
lectures at Harvard University. They accordingly are written with more of an 
eye to literary skill and to general arrangement than most works of the kind; 
but the difference between such a book and a chapter in a Code like this (I 
_ of it without vanity, for I am responsible only for the order in which 

e sections stand, and for one or two additions to them), is like the. difference 
between a lump of sugar in a sugar-basin and a lump of sugar in acup of tea. 
I do not mean to say that there is nothing in Story on Agency, which is not 
comprised in these fifty-seven sections. There is a great mass of illustration, 
exposition, history and other matter, with which a professional lawyer ought to 
acquaint himself if he wishes thoroughly to understand the chapter; but if 
the object is, either to get a general knowledge of the subject, or to decide a 
given case in court quickly and with confidence, the chapter of the code is 
much superior to Story on Agency. The habit of counting all manner of 
collections of different objects would probably give a man great familiarity with 
the general relations of number, though he might never have heard of the 
multiplication table; but, both in theory and in practice, the multiplication 
table is an immeyse convenience, and the multiplication table is simply an un- 
usually successful case of codification. I might draw illustrations of what has 
been done in this Act from other parts of it, and, in particular, from the chapter 
on the sale of goods. That chapter represents the English law on the 
subject, disembarrassed of the inexpressible confusion and intricacy which is 
thrown over every part of it by the vague language of the Statute of 
Frauds. I should surprise the Council if I were to give them any idea of the 
vast mass of matter from which these forty-eight very simple and easy sections 
have been extracted. In the last edition of Addison on Contracts, the matter 
comprised in them (part of which has been omitted for the sake of simplicity) 
fills seventy-six large octavo pages, and the matter is returned to over and over 
again in different parts of the book. 

In estimating the importance of the work now presented to the Council, 
it must be remembered that, though ‘justice, equity and good conscience’, 
are the law which Indian Judges are bound to administer, they do in point of — 
fact resort to English law-books for their guidance on questions of this sort, 
‘and itis impossible that they should do otherwise, unless they are furnished 
‘with some such specific rule as this Act will supply them with. tee 
_- J wish that those who think it is easy to solve -all legal questions by © 
the mere light of nature, and without the guidance of positive rules, could have 
head the discussions which bave taken place on various parts of this Bill, I 
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it ‘asked, is: 
I answer, every contract is an agreement, but eve Ba laser go 
q ‘contract, but only those agreements which can be ‘orced by law. 











"accepts, there is an agreement, and there are mutual promises; but asthe 
"agreement is one which the law will not enforce, and which indeed it would — 
"severely punish, there is, as I say, no contract. The use of language is always — 
~ matter of convenience. If any one chooses to use the words it 
and contract indiscriminately, he can of course do so; but I maintain that, 
by assigning a distinct sense to the different words I have mentioned, which sense 
corresponds to facts inherent in human nature itself, the whole subject is ren- 
dered clear and easy of comprehension and arrangement. I will not w 
’ the Council with a detailed explanation of this, but will content myself wi 
asking any one who doubts.it to read and compare together the first chapter 
of the present Bill and the first chapter of the original draft. Some further 
explanations on this subject are given in the report of the Committee, and in a 
Note which I drew up on the subject for the information of the Committee, 
and which is recorded in the Legislative Department amongst the papers on _ 
the Bill. : 


“J will conclude by noticing, very shortly, the only points of importance 
on which we have differed from the Commissioners in substance. The first 
point is as to the power which they proposed to confer upon every possessor of 
moveable property to make a good title to a bond fide purchaser. The follow- 
ing passage from their report gives their reasons for this proposal :— , 

‘With regard to goods sold by a person who has no right to sell them, the general rule of 
English law is that the owner of the goods retains the ownership notwithstanding his havin, 
lost the possession of them and their having been sold to a third person, But from this a 
there is an exception in the case of goods sold in open market, an expression which, by the 
acsreeof London, applies to every shop within the city. : 

It cannot be denied that the subject is difficult. We have to consider, on one hand, the 
hardship suffered by an innocent person who loses in this way his right to recover what was. 
his undoubted property. But on the other hand, still greater weight appears to us to be due 
to the hardship which a bond fide purchaser would suffer were he to be deprived of what he 
bought. The former is very often justly chargeable with remissness or negligence in the 
custody of the propeyty. The conduct of the latter has been blameless. The balance of 
equitable consideration is, therefore, on the side of a rule favourable to the purchaser; and we 
think that sound policy with respect to the interests of commerce points to the same conclusion. 

‘We have, therefore, provided that the ownership of goods may be acquired by buying 
them from any person who is in possession of them, if the buyer acts in good faith, and under 
circumstances which are not such as to raise a reasonable presumption that the person in’ 
possession has no right to sell them,’ ”” ; 

« * Our reasons for the opposite view were as follows :— 


‘The first question is whether the law ought to proceed upon the assump- 
tion that a person whose property had been stolen is negligent. 

«Thefts are commonly effected in one of three ways, by force, by fraud, or 
by a breach of confidence. It appears to us that, in each of these cases, it 
would be improper to speak of the person who lost the property as negligent. 

«A man is stripped of all his property by robbers, and nearly murdered for 
defending himself. Is he negligent? A gang of thieves enter a house 

ses ived, b digging through the wall at night, and carry off the property — 
contained in Ff e the owners of thé house negligent? A servant brik 

eee under his charge. Cattle left by night on an open pasture, or crops not 
‘specially watched by night, are stolen. Are the owners in these Ben: 

“negligent ? These are oy ag instances of the commonest forms of 
eft ; and it appeared to us that, in comparison with them, the cases in which 






one man proposes to another to commit a murder for hire, and the other ai 









orefore regarded innocence on the part of the owner as the 
gence as the exception. : ‘atta 
- «Assuming, then, that the common case is that in which both 
and oe TY ent of the stolen goods are innocent, upon whom 
loss 2 We thought it ought to fall upon the purchaser for the 
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‘ ‘lowing 


¢1s¢,—The only argument offered in support of the suggestion that it should. 
fall upon the original owner, assumes that every man is negligent who 
depends upon the protection afforded by law to his property, even when it is 
in his personal custody, and can be taken from him only by personal violence, 
‘We thought, on the contrary, that people have a right to expect the law to pro- 
tect them against superior force and also against fraud so gross as to amount to 
crime. Against fraud which amounts ny | to a'civil injury—as in the case of 
selling an article to which the vendor has no title—prudent men may be 
expected to protect themselves. ‘The proposed section reversed this. It would 
protect a man who has been overreached in a bargain, at the expense of another 
whom it regards as negligent, because he has been robbed on the highway. 

«2nd.—A person who has been robbed by force or fraud suffers a greater 
injury than a person who has been overreached in a bargain. It follows that, 
if an innocent purchaser is obliged to return stolen goods, he will in most 
cases suffer less than the innocent owner would suffer if the purchaser were 
allowed to retain them. 

«3rd.—-To give thieves the legal power of effecting a change in property 
against the will of the true owner, recognizes and favours crime. We thought 
that no one should be permitted to derive any benefit from acrime, even if he was 
mixed up with it innocently and accidentally, and that, when such a transaction 
was brought in any form under the notice of the law, things should be restored 
as far.as possible to the condition in which they would have been, if the crime 
had not been committed. The bond fide purchaser of stolen goods would derive 
an advantage from theft, if the suggestion of the Commissioners weré adopt — 
Their proposal would enable a thief, whose object was revenge, to carry out his 
purpose by the express warrant of law. : 

‘ 4¢h.—The proposed change would favour receivers of stolen goods. Such 
persons are often in outward appearance respectable. Under the proposed 
section, the thief would not indeed be able to confera good title upon the 
receiver, but the receiver would be able to confer a good title upon his 
customers. . 

¢5th.—If the bond fides of the purchaser is to be the test of the validity 
of the transfer, it will become necessary to decide, as a fact, in each particu. 
lar case, whether the purchaser acted in good faith or not. We considered. it 
undesirable to enter upon this inquiry. 








«The Commissioners’ draft left open the question whether, upon the principle 
that the law presumes innocence, the owner is to prove the purchaser’s bad 
faith, or whether, upon the principle that a man is bound to prove facts within 
his knowledge, the agen is to prove his own good faith. The adoption 
of either branch of the alternative would, we thought, be mischievous. rg 


‘Tf the original owner was to prove the purchaser’s bad faith, receivers of 
stolen would be practically secure. Low could a man whose goods had 
been stolen prove the circumstances under which the thief sold them ? “How, 
except by accident, could he ever be able to prove matters connected with the 
sale which ought to have roused the buyer’s suspicions ? How, in short, could 
he give proof of what did actually pass, or even of what ought to have passed, 
npvete an ae mind upon an occasion as to which. his informa tion must be— 
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the oth purchaser was put to prove his 
» 802 case would be, that ae knew 
except that | the goods for sale at a moderate 
ugh, every receiver of stolen goods would escape. it was no 
jonest purchasers would, in most cases, be regarded as receivers 
goods. hey would have to return the property which it was the obje 
section to secure to them, and, in doing so, they would lose their 
ers as well us their money. ae 








n short, it was essential to the proposed section that, for the purpose of proy- 
ing a doubtful matter of fact, we should choose between two rules of evidence, 
- of which one would discourage honesty* and the other favour crime. is” 
_ difficulty might be altogether avoided by preferring the true owner, who must — 
_ haye a good title, to the purchaser, who might be an undetected receiver of 
~ stolen goods. 


* 6th.—The proposed enactment would remove one of the greatest of the 
existing motives for the detection of crime. If a man who had lost his pro 
by theft was not to recover it, unless he could prove bad faith on the part of | 
the purchaser, he would not care to prosecute the thief. In many partsof 
India, cattle are the most important kind of property, and cattle-stealing is ~ 

- the commonest of offences. As matters now stand, stolen cattle are systema- 

tically tracked sometimes for hundreds of miles, and for weeks or months 
together. . When discovered, the owner retakes them. So well is this system 
established, that there are persons who make it their profession to track stolen 
cattle, and that buyers take security from sellers to indemnify them if the cattle 
should have to be given up to their true owners. This constitutes a consider- 
able security against cattle-thefts, but the whole system would come to an end 
if the owner could not recover his cattle without proviag bad faith in the 
purchaser. . 


"<7 7h.—The universal practice of India is that the loss in case of theft . 


should ‘fall on the purchaser. This, the Committee were informed, is the law 
of all the independent Native States, both within and on the border of our 
territories. If our law were different, British territory would become an asylum 
for cattle-stealers ; and all the Native States would feel themselves deeply injured. 


*8th.—The effect of the section upon the position of bailees would be very 
singular, and we thought undesirable. It would invest every bailee, for what- 
-eyer purpose, with the power of selling the goods bailed, as he would be able 
to make a good title to them, and if he offered to account for the price to the 
true owner, it seemed to us very doubtful whether he would be punishable for © 
criminal breach of trust. A lodger sells the furniture of his lodgings for 
-an inadequate sum and pays the money to the landlord. The landlord-under _ 
the proposed section would lose his property absolutely, and have no remedy 
at An unless the transaction were regarded as a ‘dishonest misappropriation,’ 
| which seems rather an abuse of terms. The case was not perhaps likely to 
' happen; but if dishonest persons were once made aware of the existence of 
a law, we feared that it would be extensively used for the perpetration. 
of frauds, which it would be very difficult to detect.’ : 
agape 


« The only other matter of importance on which we have differed with the — 7 
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sioners is the question of liquidated damages. The law of England on 

é question whether, when a man promises in a certain event to pay a specific 

um, he is bound or not to pay it in full, is rather intricate; and, in order 
void that 

‘such 














intricacy, the Commissioners proposed to enact that, in all ea: 
penalties. hould be treated as Necaabad aawuanes We agreed. that 
cy should be removed, but, for the reasons assigned in our report, thought 
‘it should be removed by the converse operation of turning all liquidated 
s into penalties. This we proposed to qualify by an exception, which, 
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coder rt 1 the Bill, is not very neat, and which I pro 
It a to ‘case 0 bonds, recognizances, | e like, 
a 's who, under the orders of Government, give bonds for the due 

‘ance of public duties. - : eae Sa “ 


“ With these remarks, My Lord, I have the honour to move that the ‘Bil 
be taken into consideration.” pone 


- The Hon’ble Mr. Butzen Suairn said:—‘ My Lorp, I very readily respond 
to the hon’ble and learned Member’s request that I should state to the Council 
‘my view of the treatment this Bill has received at the hands of the Committee 
to which it was entrusted. I believe the Committee undertook their work with 
a full appreciation of the great importance of the measure, and fully alive to 
‘the responsibilities connected with legislation tending in degree to affect the 
daily conduct of affairs all over the country. Since I have had the honour of a 
seat in this Council, I have never known a Bill carried through Committee 

with greater care or more mature deliberation. There has been an earnest wish 
“to produce a measure which should be sound in principle and useful in its 
practical working, and I do consider that the Bill now before the Council is, on 
the whole, a good one. It would be wrong in me did I not thankfully acknow-. 
ledge the large amount of personal attention which the hon’ble and learned 
Member in charge has given to this Bill; and I should also add that, in respect 
of that bailee question to which he has alluded, as well as on various other 
me the Hon’ble Member has not hesitated to give up his own view, although 

egally and technically correct, in dgigreice to practical considerations which 
haye been urged upon him by other Members of the Committee.” 


The Hon’ble Mr. Stewart said :— My Lorp,—I am unwilling to remain 
silent in a discussion on a Bill in which the mercantile members of this Council 
‘may reasonably be supposed to have taken a somewhat special interest. 
I regard this Bill as one of extreme gravity-and importance; as one*indeedy—™ 
‘the importance of which it isalmost impossible to over-rate, for it embrates the 
great majority of the transactions of the every-day life of a very large class 
of the community, and a considerable proportion of the transactions of all, and 
it is probably not too much to say that there is no adult person in this great 
Empire who will not come within its scope, or who may not be affected more oy 
less by its provisions. In these circumstances, it is a Bill which has required 
the most careful, anxious and patient consideration and attention of the Com- 
mittee to whom it was referred, and I think I may, as a member of that Com- 
mittee, hold myself fully justified in absolutely confirming the statement of 
‘my honourable friend, that it has not failed to receive such attention and con- 
sideration. I wish to add that, though the special experience of individual 
members of the Committee has been fully utilised, and though, doubtless, we 
owe the framework of the measure to the Law Commissioners, the Bill, as it — 
now stands, in its re-arrangement and reconstruction, and in some of ‘the prin- 
ciples which it asserts, is not the work of the Commissioners or of the Com- — 
mittee, but of the hon’ble and learned member in charge of it, whose candour 
and impartiality in receiving and considering all suggestions and objections, and 
earnest desire to arrive at the best and soundest conclusions, call for full acknows — 
ledgment on the part of those who have had the honour of serving with him on — 
the Committee. The scope of the Bill, as I understand it, isto bring the Indian — 
Law of Contract, as far as may be, into harmony with the English law on the 
same subject, as established by recognised practice, by Statute, and by the latest — 
and best judicial decisions; and I think that, if that object has been henna i 
much has eh done. Subject to some remarks which I shall offer b emtoch : 
- consider this Bill a sound and good Bill, likely to prove valuable to the commu- — 
__ nity, and particularly to that'section of the community to which T-belong, for 
x Rigetimetd certain, clear and easily accessible much that hitherto has been ¢ 
: ‘fal, obscure and practically imaccessible; and, to perso 





























mitted, and my a 
is in favour of a rather loose way of regarding of 
‘js.a tendency which, I am clear, it should be the obj 7 
, but to check. In making this remark, I desire distine' 
e better class of Native merchants, whose ‘fidelity to their engageme 
generally honourable conduct of their affairs, are second to those of n 
with which I am acquainted. I entirely agree with my hon’ble friend in 
sidering it right and prudent to defer, in the meantime, any legislation regard: 
the Carrier's law; for, especially in view of the great and gs | chang 
“which have been recommended, and the enormous interests which will 1 
affected, it cannot be well to deal with the matter until we shall be in ession 
of all that can fairly be urged by, those interested in the.question. i 
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think i 
' Gs a question on which it is far better not to legislate at all, than to bese 8] 
" burriedly, with the probability, if not certainty, of a necessity for speedy 
-yevision of -our legislation before us. My Lord, I am opposed to unnecessary 
legislation, and I am very strongly opposed to unnecessary legislation when if — 
‘touches mercantile subjects; but the Bill we are considering does not come — 
within this description. It seems to me, -as I have said, a good Bill; not 
perfect, but, on the whole, worthy of the approval of the Council, and worthy — 
of the great reputation of my hon'ble friend, Mr. Stephen, and I shall reco 
my vote in favour of his motion that it be passed into law with pleasure and | 
satisfaction,” od 
~ His Honour THE Linvrenant-Governor wished to express his- full 
and entire concurrence in the view taken by the hon’ble and learned 
Member in charge of the Bill, of the extreme advantage of a clear and codified » 
“Jaw: if we must have law, if we must have lawyers, he did believe that — 
it was an enormous advantage that the law should be made so clear that, to a - 
certain extent, every man might be his own lawyer. He beats at 
_ proverb that “a man who is his own lawyer has a fool for his Client ;”° but -hi 
_ believed that that’proverb was the invention of lawyers, and he dissented from it 
entirely. He believed that it would be an enormous advantage if the principles 
of the law were made so clear that every intelligent man should, with a little 
trouble, be able to understand them. He was led to believe that the importance 
of the Code Napoleon, and other well-known Codes, was due snot so much to 
their merits or demerits, but to the fact that they laid down the Jaw in a clear 
and precise form; and he had been told by an eminent jurist who formerly sat 
in this Council that it was in a great degree owing to the law having been 
_ reduced to a simple and codified shape that the French and Swiss, and other — 
- continental people, understood the law so well. | That being so, His Honour — 
thought that, in respect of the codification of this immense subject, we were ina — 
yery great degree indebted to those who had dealt with the matter and espe 
ce hon’ble and learned Member. He felt that his hon’ble friend 
expres 
obliga 
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righ’ sed the feeling of the Council, when he said that we were unde 
_ great obligations to the mercantile members who had given us the | 

of their great attention and complete experience. His Honour felt th 
‘was a subject on which all must agree, namely, the enormous ad 
‘ef having in the Oouncil men ossessing the qualifications and ps 
_ knowledge of the subjects eeabedeah bn this Bill. He felt that on no occa 

had members of the mercantile profession sat in this Council who 

fitted to represent the mercantile and non-official communities in gen 
that they had laid the country under yery great obligations to th 
Honour was, however, inclined to think that his hon’ble fr } 

ewhat sanguine view of the extent to which the ¢ 













: been supposed. He ray arg f 
“the law of Trustees. It was quite true that the English law of 
 ‘Prustees did not extend to this country. On the other hand, it was well _ 
known that a great and vile system, to which had been given the name of — 
trusteeship, had sprung up.all over Bengal; he alluded to the bendmé system, — 
which it was well known had resulted in an enormous amount of abuse ; and — 
_ His Honour thought that the country would be greatly indebted to any legis- | 
lator who would take that matter in hand and deal with it successfully, 
His Honour had not had the opportunity of going carefully through the 
Bill as it now stood, so as to enable him to deal with the particular subjects to 
which allusion had been made by the Hon’ble Member in charge of the Bill; 
but he had no doubt that the subject had been wisely dealt with by the Com- 
mittee. As regards the provisions relating to Contracts of Sale, he thought 
that the owner of stolen property sold in open market should be entitled 
to recover his property from the purchaser; but he had some doubt ‘whether a 
man who lent his horse to another should be entitled to recover it, if that 
other person fraudulently disposed of it in breach of the trust reposed in 
him. These, however, were minor matters, and His Honour would not. 
therefore trouble the Council further on those subjects at present. He would 
only now say that, subject to the amendments he had-put upon the paper, 
he believed that the codification of the Law of Contract would effect a great 
improvement, and had been performed in a very careful manner. ; 

As to the provisions of section 74 of the Bill, on the subject of liquidated 
damages, His Honour would say that he believed the Committee had done 
great service in putting it into a shape which, although in some respects opposed - 
to the English law, appeared to be fair and equitable. 

The Hon'ble Mr SrerHEN would say only one word in reference to what 
had fallen from his hon’ble friends as to his work in reference to this Bill, 
‘dnd that was to thank them for the very flattering way in which they had 

spoken, His Honour the Lieutenant-Governor had, however, made one or two 
remarks on which he should like to offer some observations. His Honour 
had quoted a saying of Sir Henry Maine’s in reference to the Code Napoleon, 
about the great quantity of popular information concerning the law which had 
been diffused by, it. With reference to that, Mr. SrepHen could not refrain 
from remarking that both the Code Napoleon and the French Code Penal, 
although very useful as popular abstracts of the law, were very loose in 
their terms, and he thought they stood in much need of revision and re- 
enactment. The Code Napoleon itself was contained in but a few 
s; but with the judicial decisions appended to it, the book ran to an 
innumerable number of octavo pages, in small type and double columis, com- 
to which the decisions on a similar quantity of English law. were 
almost thrown into the shade. He had no doubt that, looking to all these 
drawbacks and the enormous intricacies of those decisions, the propriety of 
the decennial revisions which he had suggested would become quite apparent : 
the two things compared together would show the advantage oF haying 
codes of law _ ig in as simple and concise a form as possible. 
‘With regard to the observations that had been made as to what were 
called bendmé transactions, Mr. SterHEN was well awaré of the importance 
of the subject. About a year 280, a voluminous mass of papers on this subject. 
- was sent up to the Legislative Department, and he had examined them and 
read the opinions, of many officers; it seemed to him that the difficulties of 
paling with the subject were so great as to make the duty altogether 
ond his power at present: he thought it was far too difficult a 
im to grapple with now. It to him that it was pre-eminently 
upon which His Honour Tlis Honour’s advisers were in a pi 
uable su ions, and he had no doubt that, with s 
or would see his way to deal with the subject. ts E 



























gmoney witch he had given notice. He had already stated that, amidst other 


“the people what was the law of the country, we 
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“His Honour ome ‘Lisvrenant-Goverxon. would now submit the ai 


avoeations, he had not had the opportunity of studying the Bill in allits — 
details; and believing that the Hon’ble Members who formed the Committee 
were far better qualified to deal with the subject than he was, he should not 
have attempted to place on the paper amendments relating to matters of even — 


$600) importance. But he felt constrained by the duty he owed to the 
saperple of the country, amongst whom he had spent the greater portion of 


life, to moye for the amendment of the Bill in respect of certain provisions — 
which seemed to him to affect its very essence and substance in its ee 
cal working in this country. The Council would, he hoped, bear with him — 
whilst he made a few general observations on the amendments of which 


he had given notice, and which he was obliged to refer to before submitting — 


his first amendment to the Council. He had said that he felt, himself Pe s 
cluded from submitting for the consideration of the Council anything tha 
was not of vital and primary importance. . 

The Council were aware, as the hon’ble and learned Member in charge of 
the Bill had just explained, that in this country some subjects were governed 
by exact law; and im respect to other things the only rule was the rule of 
justice, equity, and good conscience, His. Honour might say broadly that, 
with regard to the whole subject of contracts, the only law in this country had 
been the law of justice, equity, and good conscience. He was free to admit 
that the law which had hitherto been administered in that way must gradually 
take regular shape, but he would not admit that that shape should be the 
English law. He thought that there had been in many things far too great a 
tendency to drift into the English Jaw, but he did not know that it had been so 


_ with regard to the law of contracts. It appeared to him that there were many 
: trae in the English law of contract; and he was glad to think that the 


ourts had refused to admit Englisb lew-in such cases, and had substituted 105 


“it what they considered to be a broader and safer and better law. He ha 


been asked what he meant by “equity.” He would answer that question by 
first saying that he did not mean equity in the sense in which it was now 
received in England. In England, equity law was distinct from the common 
law; but was just as much fixed law as any other law. What he meant by 
equity was the primary sense of the word. If he was asked-what he meant by 
that, he would say that, in strict law, there were fixed and rigid rules, whereby 
justice was done in nine cases, and injustice in perhaps the tenth. There was- 
an English proverb which had recognized this fact—“ Hard cases make bad 
law ;” the meaning of which was that, if you dealt equitably with substantially 
liard cases, you made bad law because you break through the rule. The law. 
was rigid, and applied equally to all cases, and did not look to exceptional — 
circumstances, so that in some cases there must be injustice if rigid rules of law 
were applied. On the other hand, equity wasa rule which left the Court free to 
say, in a ease where the ordinary rule of law would apply harshly—“ We will 


~ not in this case administer the ordinary rules of law ; we will take an equitable 
That 


view of the case; we will make an exception in this particular case.’ 
being so, if the law had now arrived at the nage at which justice, equity, and 
conscience must cease to be the sole rule, we must be very what. 


good 
_ we substituted. We all admitted that this was a very important change, and 


‘that we must take care that, in making that beget be while we made clear to 
did not introduce any great 
and essential change likely to be injurious to them. ‘The provision of the. 











Jaw to which, to some extent, he took exception was the simple and radical. 
“doctrine of this new law that whatever a man promised that he must perf m. 
THe gathered from the Report of the Select Committee that that sin 

_. proposition was not in the original draft, Be that as it the qu 


ma ‘A he 
hich he submitted to the Council was, Whether we were to maintain, i yall 
eign sta i ee ee ata a rom : 
e must perform. That was the broad and very important questior whi 
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this country ; and whether he should obtain the support of the Council or not, 
he felt it to be his duty to put his views forward by means of the amend- 
“ments which he ventured to suggest as calculated to mitigate the severity of 
the law as it stood in the Bill. bem eens ee 

‘Well, then, he came to the particular amendments he was about to submit 
to the Council: The first amendment was nothing more than an illustra i 
which he ro, to add to section 16, which defined what was called * undue — 
influence. eneed not say anything*about contracts induced by actual fraud, 
or actual duress, because they were not-contracts and would not therefore be 
enforced. The further exceptions given in the Bill were very well known in 
Bnelish law as contracts made under undue influence: under that head of 

ue influence were grouped the exceptions which the Equity Courts of 

England had generally accepted. That being the case, there was a section in 
the Bill providing for cases of ‘undue influence which, in its scope, was wide 
enough. ‘The section ran thus : 







« When a person in whom confidence is reposed by another, or who holds a real or apparent 
authority over that other, makes use of such confidence or authority for the purpose of obtaining. 
an advantage over that other, which, but for-such confidence or authority,* he could not have 
obtained, then the contract would be void.” 


Tf that clause stood alone, if it were left to the Courts to put their own 
construction on that section, and to evolve out of it equitable rules, such 
as those evolved out of the law by the Courts of Equity in England, Has 
Honour was not sure that he should wish to submit the amendment 
he had drawn, and which he was now about to propose. But his objec- 
tion was that the illustrations given in the Bill were taken exclusively from ~ 
the particular cases decided in England. Every one of the illustrations given 

__wasosa- English {llustration: each of them was simply the essence of 
“4 well-known chapter of English equity law. His Honour’s apprehen- 
sion was that there would be a drifting into English law; his fear 
was that, if this section was ,to go forth to the world with these English 
illustrations only, the effect would be that the Courts would consider themselves 
_ yestricted to the English law as it was presented to them by the illustrations 
_/ given, and they would not exercise that wise power of extending the effect of 
- { the section, which they ought to be entitled to exercise. If the Council were 
* to adopt the system of illustration in the Bill, he thought it was almost cowardly 
to refuse to adopt an illustration known to the country and to take illustrations 
from English law only. In fact, throughout the Bill, the drift of the illustra- 
tions was too much to show the English rules of law, and not the applica- 
tion which should be made of the provisions of the Bill to the: circumstances 
of this country. Therefore, in the first instance, His Honour would ask the 
Council to accept a simple Indian illustration of what was called “ undue in- 
fluence.” He asked the Council to say that the case given in the illustration he 
sed was acase of undue influence. In order that there might be no 
mistake, and that it might not be supposed that he asked too much, he would 
yead the illustration :— 


i “A, a rich and powerful zamindér, induces B, C and D, poor and ignorant ryots holding 
under him, to engage to grow certain produce and: to deliver it to him-for a term of twenty — 
a years, in consideration of an inadequate price for which. no independent ryot would have | : 
engaged. A employs undue influence over B, C and D.” + : j 











hd «800 
‘Hrs Hoxour would put it to the common sense of the Hon’ble Members — 
of the Committee to say whether this was not a fair illustration of a case of 

ndue influence. He by no means desired to point unjustly to a particular 
, for in taking for his illustration the case of a rich and powerful 
ni " using undue influence over a poor and ignorant ryot, it seemed to him 
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that he was merely taking a 








doing so, he no more libelled the whole class. of those illustra: . — 
tions taken from the-English law libelled the whole class of fathers, lawyers — 
and doctors. He did not understand that either fathers or lawyers or doctors 
would consider themselves aggrieved by the introduction of those illustrations > 
and he trusted that the mamindars and other holders of land would — 
ogee that to put into the Code a simple Indian illustration would not 
libel the whole class. H1s Tlonour was sure that, although the mercantile 
members of the Council might naturally incline to a strictly business 
ace of view; although straightforwardness of character commended 
If to them, he might appeal to them to say whether abuses did not exist in 
India as elsewhere, and whether ae didnot agree that the illustration was & 
fair example of undue influence. He had not attempted to define what were the 
eases in which undue influence might be said to occur. He had put an extreme — 
ease in order that no one might be able to deny that the illustration given was’ 
elear case of undue influence. He had included in the illustration several 
elements from which undue influence might be inferred: first, t gamindar, 
dealing with the ryot his inferior over whom he exercised influence, induced him 
to make a contract by his influence ;_ again the price was supposed to be 
inadequate, it was assumed that it was not fair; it was a consideration such as 
an independent ryot would not oh. and, thirdly, there was an extremre 
ease of excess of time. His Honov® ad supposed that the zamindér bound 
this man down for the long space of twenty years. Ifthe Council were willing 
to put an illustration of that kind ; if they were not to refuse to introduce an 
Tndian illustration, then he ventured to say that the case he had put was a fair 
one, and he hoped the Council would add that illustration to the illustrations 
attached to section 16, if the present illustrations were to stand there at all. 


His Honour concluded by moving that the above illustration be added to 
section 16. 

The Hon’ble Mr. BULLEN Smira_ said:—‘* My Lorn, in proportion 
as [attach great importance to this Bill, and consider it fitted to supply 
a great and felt want, it would have been to me matter of satisfaction to have 
seen it pass with the unanimous consent of this Council, and I the more regret 
disapproval of any of its provisions, when that disapproval emanates from so 
high an authority as Fis Honour the Lieutenant-Governor of Bengal. It is not 
my intention to follow His Honour in his criticism upon the Bill generally, 
although 1 think it too severe, as the hon’ble and learned Member in char 
will, no doubt, in the course of his reply, take up His Honour’s objections, and 
able to show that the Bill is not al ether such a blood-thirsty measure as His 
Honour seems to fear. In reference, however, to His Honour’s general com- 
plaint that the Bill is a hard one, I would merely say that a Contract Law 
must, from its very nature, be cast in a somewhat hard mould, and that any 
attempt to eliminate this element of hardness from it, will certainly tend to 
mar its usefulness, and render it a weak, ineffective measure. Turning to the 
subsiantive amendment which His Honour has just proposed, I regret much that 


_ I cannot support it, and I earnestly hope that the Council will not permit any 


such illustration to appear in the Bill. When I first saw the List of business 
for to-day, I was disposed to think that I could,concur in that one of His" 
Honour’s proposed amendments which would strike out altogether’ the illus- 
trations to section sixteen ; but it has been represented to me by a judi 

officer to whose opinion I attach great weight, that well-chosen, clear Nedtbie. 
tions to such a section have, in this country, a peculiar value, and that, without, 
them, there is apt to grow up @ mass of what lawyers call Court-made Law, 


_ consisting of decisions given all over the country, differing in part from, and 


ps actually © ‘to, each other. I therefore would now like to see at. 
dea t some of the il ‘ustrations to section si retained, and would not pe f 
object. to see His Honout’s illustration placed beside them, if greatly ified. 


‘As that illustration now stands, I must, however, oppose it in the strongest 
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ined had in view, the rnarapee 
ourt and lead up, so to to 
to me, also, that the practical application of 
such an illustration w be matter of extreme difficulty and uncertainty. 
Took at the numerous elements introduced, the degree of each and all of which 
is to be weighed and estimated by the deciding party ; and this brings me to the 
t where I consider lies the main difference between His Honour and m 
hout His Honour’s remarks, there runs the idea, more or less s' 
implied, that this new illustration will come into the Bill as a kind of 
vision to meet exceptional cases ; but I cannot think that its practical working 
“would ke of this character, at least on this side of India. The conditions 
‘set forth by the illustration, namely, power and wealth on the one hand, ignorance 
‘and iat on the other, are not in my opinion to be found only in the excep- 
tional cases to which it might be supposed primarily to apply. On the contrary, 
these conditions attach in degree to almost all the relations of zamindér and 
ir : indeed, they depict what may perhaps not incorrectly, however unfortunate. 








dy, be termed the normal state of things. I consider the admission of this 
illustration would constitute quite a blot upon the Bill, which is intended to be 
9 law of contract, defining what a contract legally is, the parties to it, the 
‘breaches thereof, and other matters. If I understand the object of the Bill _ 
rightly, it is intended to be an authoritative guide to those who may have to 
adjudicate upon contracts ; but admit into it such a very leading and suggestive 
illustration as that proposed, and then half its good effect will be lost in respect 
of a vast. mass of contracts, and the adjudicating party thereon will be 
much left to become a law unto himself. I speak in the interest of no parti- 
cular class,” vt in the interests of the Bill itself. If, as the wording of the 
__ proposed illustration would almost imply, His Honour is of opinion that there 
are classes of agricultural contracts which require special legislation, let them, 
after due enquiry and proved necessity, be dealt with separately, as has been 
done in the case of labour contracts for the tea districts. Such legislation 
‘might even hereafter come in as one of the chapters which have to be added 
+o this Bill, but do not let us now hastily and prematurely put in anything 
‘which will tend--as to my mind this illustration mevitably would—greatly to 
-eurtail and weaken the usefulness of a measure, which is perhaps as impera- 
tively called for as any which has of late years been presented to the Council.” > _ 


The Hon’ble Mr. Stewarr said :— My Lorp, it is with regret that I 
differ at any time from the Lieutenant-Governor, and I particularly regret that, 
on the present occasion, I differ from him widely and must vote against his 
amendments. I think that the Bill, as presented by the Select Committee, 
states plainly and correctly what does and ought to constitute a contract, 

I think also that it surrounds, and, if the amendments which stand in the 
name of the Hon’ble Mr. Stephen should be accepted, will still more effectually 
surround, its definition with all the safe-guards necessary or expedient in a 
Bill of general application; and it seems to me that it is for those who deem _ 
these safe-guards insufficient, and believe that practical injustice may result 
from the working of the Bill.as it now stands, to establish that position by the 
clearest, fullest and most conclusive evidence, before asking the Council to 

_ depart from the clear and definite principles of the measure—principles which 
seem to me the only reasonable basis on which the legislation we are now 

- considering can put For my own part, I should require a very clear case 
' of necessity to Bf otis a yery-clear practical injustice to be shown, before — 
» ‘L should be satisfied that it is the duty of the legislature to instruct the Courts 


to assume, asa fact, that hard bargains are bargains made under undue influence, 


_- or before I should be willing to say that the simple fact that a bargain is a 
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_ The Hon’ble Mr. Carman objected to the illugtration proposed to b Kg 
introduced by His Honour, as he considered it was specially directed against a 
particular class and a particular interest. It indicated, as plainly as a finger. 
post that, in cases where a zamindér and ryot were concerned, bc =| 
uence on the part of the former must be presumed. If His Honour ( 
study the provisions of the Bill, he would see that the sections 
coercion, undue influence, ey mnie and mistakes, &ec., afforded am 
tection’ against injustice and fraud. It seemed to him (Mr. Carman) 
hat if, as a rule, people did not know that they were liable to be compelled to 
cri that which they had pledged themselves to, then the sooner they were 
ught that they were bound to fulfil their obligations the better. 


It was probable that, in Bengal, as in other parts of India, there were. 
races which required special protection. For example, the wild and ignorant 
Santhals were perhaps entitled to such protection. There might be other races 
and interests which required to be specially guarded. If there were, then he 
(Mr. Cuapman) was of opinion that His Honour ought, after due and adequate 
enquiry, to legislate for such races and interests in his own Council, by (for 
act on directing that particular contracts should be ratified before officials, 
who should be obliged to see that the contracts were fair and reasonable, 


He (Mr. Carman) did most strongly object to such an illustration as was 
_ proposed, and directed against a patoulit class, being introduced into a broad 
and general Bill of this kind. 

The Hon’ble Mx. Rowryson said :—* My Lord,—I shall vote unhesitatingly 
for the rejection of all the amendments proposed jby His Honour the Lieuten- 
ant Governor—except that for the omission of clause 1 of section 25 ; and 
that the Bill be passed as reported by the Select Committee, subject to the 
amendment put on the list of business by the Hon’ble Mr. Stephen. 


*T earnestly trust that those Members who have not had an opportinity of 
mastering the measure now under discussion as a whole, and of observing the 
care, impartiality and ability bestowed on its every detail by the hon’ble and 
learned Member, will not lightly admit casual and partial amendments, specious 
and benevolent though they may at first sight appear. For I truly believe 
that His Honour’s amendments contain just enough of a spirit of error to leaven 
with partiality, if not to corrupt, the whole measure. They will introduce 
great confusion and seriously detract from the usefulness of the Bill. 


“The Bill is, in the main, what was transmitted from England, but it has 
been modified and vastly improved under the able and singularly lucid 
arrangement of the hon’ble and learned Member, and by the suggestions of 
those who have from time to time had their attention and powers concentrated 
on it. 


sf so. pret have been introduced into the Bill, some of which are in the 
direction of mitigating undue stringency in the Law of Contract as applied to 
this country ; and I am quite satisfied that we have gone as far as we possibly 
can go in a general law, with safety and without compromising the spirit and 
administration of this important branch of justice. 
“Indeed, I believe that when this Bill, as it stands, becomes law, it will be 
found that in some of its provisions it is less rigorous than the law which is 
actually administered at the present moment in our Courts of justice, 
_“T hope His Honour will acquit me of any intentional misapprehension of 
his views of what the policy of law and the spirit of its administration in this _ 
country should be. But I must admit, judging from the casual but frequent _ 
peters which he gives us of his mind in this respect, that my imp nis 
_ that he would sometimes almost prefer to have no written law pe Bic ators ns BN 
leave all judicial administration yery much to what he thinks is equity and good 
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ed ab cing the spirit which pervades the amendments 
, and their object is to introduce uncertainty and open contention 
to matters which admit of being laid down with precision by law 
feel sure that the certain effect of these amendments will be t 













jate—possibly suggest—unjustifiable disputes and dishonest evasion, 
Fi ownright fraud. i i 
| “J think that what. I must term ‘loose-law making’ is especially out of © 
- time and out of place at present in India, where good faith is often short-— 

lived between parties to contracts ; and our Judges are not as a rule jurists. } 


. In no country do trade and the well-being of society suffer more from 
laxity of principle and practice as respects obligations and their fulfilment, than 

do in this country. Here, then, if anywhere, the policy of the law should 
be certain and unequivocal, and the  biNpers for its enforcement impartially 
stringent. And more, the general effect of legislation on such a subject as this, 
should be educational. I believe the spirit of all the amendments to be abso- 
lutely the reverse of these objects. 


“Now, I must not be misunderstood here. I have listened with great pain 
to opinions of a general and sweeping character expressed here in the heat ‘of 
debate, in respect to the truthfulness and integrity of our Native fellow-subjects. 

T have no sympathy with—I repudiate as wrong—every and any general 
imputation against them on these scores. I affirm without hesitation that, 
while the ethnical condition of the people is naturally somewhat different from - 
our own—perhaps, not always intelligible to our alien understanding and — 
sympathies—yet the country and its people are full of that mutual truth and 
integrity which are essential to social and commercial life. And I think that 
the truth and faith which are met with, even amongst the lower orders of those 
—Wilo come before our Courts of justice—always a deceptive theatre from which” 
to draw our impressions of the real drama of life of a country like this—bear 
comparison very fairly with what we meet with, under similar cireumstances, in 
many European countries. But we are not dealing with Genera! eo but 
sce legislation ; and I believe that the intelligent, educated and respectable 
atives of India are the very last to seek, in behalf of any class of their coun- | 
trymen, for any derogatory immunity from the stringent moral and legal sane- 
tions which, in other lands and amongst other civilized people, cover obligations 
of the kind which will be governed by this Bill. 7 
“I do not wish to trouble the Council with any special remarks on the 
individual amendments proposed by His Honour and their probable and’ 
effects on the usefulness and certainty of this law. I doubt. not 
that the hon’ble and learned Member will deal with them from a legal point of 
view when he takes up the debate, But I cannot pass over the first, namely, 
_ the illustration which His Honour wishes to add to section 16 of the Bill, as an 
"example of ‘undue influence’ which shall render a transaction voidable. All- 
the reasonable protection which His Honour seeks to provide against improper 
contracts, is, I believe, fully secured by the spirit and letter of the law as the 
_ Bill now: stands, without holding up any special industry or any individual | 






_ lass as objects of legal suspicion, or any kind of contract as exceptionally open 
_ to dispute and cavil. - re tales 
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‘eather that he thinks that the law should deal with these with a more or less 
ee the interest of the ce hiapeaae and labourer. This i Ta 1 
of the sensational, extra-judicial sketch which His Honour would intro- 
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| €T do not sympathize’ with those who think English illustrations are 
out of place in a lex loci for India. I think, on the contrary, that it is far 
better to employ illustrations untainted by a local or | fanciful — taken 
from the authoritative case-law of England, than to use uncertain India case-law, 
or, still worse, to invent illustrations whose facts have never been judicially 
sifted, and whose principle has never been legally defined, nett 

fis Honour’s illustration is, I think, objectionable from every point of view 
that can be imagined. And I would ask His Honour to endeavour to realise to 
his own mind the slough of uncertainty and contention, and of contradictory 
decisions, which must be waded through, both by parties to contested agricul- 
tural contracts, and by Judges, before anything like legal certainty and preci- 
sion can be imparted to his comprehensive and contentious adjectives. 


“ But I think that there are two'sides to this matter, and that, on the whole, 
the country and its poorer classes have by ho-means the worst of it in these 
things. The country, and more especially the cultivators who grow the raw 
material and lay out their labour on the cultivation of the land, benefit vastly by 
the outlay of capital on such industries as indigo factories in the provinces and 
by the readiness with which capital is advanced on their crops. 


“ Now, I believe that, not only the multiplication, but the very existence, of 
such centres of industry, and the ready supply of money for agricultural pur- 
Ene depend on the mutual good faith and on the certainty of obligations as 

etween parties wlio are dependent on each other in such matters; and I am 
satisfied that these conditions can only be brought about by an efficient and 
absolutely impartial Law of Contract and its vigorous and certain administration. 
I am likewise satisfied that one of the great obstacles to the beneficial employ- 
ment of capital is the prevalence of carelessness—if not of actual fraud—on the 


wae 
to illustrate the principle of this law. ; jerk ANB! 


side of the lower orders of parties to transactions of the character whiei~this—_ 


_ Bill is intended both to enforce and relieve, if protection be needed. I would, 
therefore, far rather see an occasional hard bargain—for 1 do not believe that 
they are by any means as many as is sometimes alleged by mere philan- 
thropists—enforced, than tolerate uncertainty and encourage disputes by loose 
and discretional law, such as I believe would be the consequence of meeting 
the views of His Honour the Lieutenant Governor. : 


“ Now, I speak with diffidence as respects Bengal and the North-Western 
Provinces—though I believe that, even here, over-reaching is far from being the 
rule, and that the agriculturist has many compensating advantages, which may be 
set off against some apparent and iebedonal stringency in contracts to supply 
raw material, such as indigo and the like, for the use of factories. 


“ But in respect to Southern India, I have no hesitation in saying that there 
is no ground whatever for apprehension on this score, or for exceptional legislation. 
And I know that the cultivators, &c., have, on the whole, a very fair time of it, 
Tam sure your Lordship will bear me out in this testimony to the general 
integrity which rules these matters in the Presidency you have so long and 
benevolently administered. tit 


“In Ireland, and especially on the Continent of Europe, hard bargains as 
between tenants and their land-owners, and capitulists and laborers, are met 
with quite as frequently as they are in Southern India. Yet, no one would think 
of altering the general policy of the law to meot these exceptionable cases. And 
I believe that even greater disadvantages will arise in India by framing ‘the 


contract law in such a manner as not to enjoin caution and firmly to dis- — 


courage dishonesty and evasion. 


_ “If there be any special industry in Bengal or elsewhere, the parties ‘ sata i 
which ha wun exceptional treatment and protection, the right way to meet the — ‘ 


ease is to legislate specially on their behalf, and not to im an wn 
sound into the general legislation on the subject of SM or ieee: 
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«One other point only I would notice. ‘Tt is amendment 8: 1 would only 


ask this Council, what right have we to dictate to the people of all India the 


period beyond which every running contract shall be deemed excessive in the 
eye of the law? Te cune 
“J wish, my Lord, to add, in the most cordial and emphatic manner I can, 
my feeble testimony to what has fallen from the Hon’ble Members who have 

borne witness to our hon’ble and learned colleague’s good work on 
the Bill before the Council.~ I believe he has given to India the most lucid, 
simple, sound and workable law of contract, .so far as it goes, which exists in an 
country and in any tongue. We shall long thankfully remember him by it, and 
I shall yote with great confidence that the Bill pass.’ 


Major General the Hon'ble H. W. Norman thought that the amendment 
before the Council should not be accepted, for he believed that the 16th 
section of the Bill was in itself sufficient to prevent the exercise of undue 
influence in the making of contracts even by zamindérs over ryots. He also 
d that the wording of the amendment was likely to do harm, by inducing 
the belief that the ryots were to be protected against the zamindars in contracts 
entered into between them to an extent which no one in the Council could con- 
template. ¢ 


The Hon’ble Mr. STEPHEN was very decidedly opposed, not only 
to this amendment, but to all the amendments of which notice had been 
given by his Honour the Lieutenant Governor; and he expressed | that 
opinion in spite of the observation which had been addressed by His Honour 
to the Hon’ble Mr. Robinson. Tt was quite clear that all the amendments 
proposed by His Honour hung together and were substantially one 
amendment, which, if put into plain language, would be nothing else 
than that, if the Court thought a contract was a hard bargain, it 
should have power to disallow it. His Honour would have proposed that, if 
he dared. to propose it, or, as he said, if he dared to hope that the Council would 
accept it. As it was, this amendment was cut up into eight amendments, 
so as to enable His Honour to make eight speeches. That was the general 
observation which Mr. StrerpHEN had to make on the whole of the amendments of 
which His Honour had given notice, and he would add that he did earnestly 
hope that no substantive amendment would be made which would affect the 
Bill as a wholee When a Bill like this had been settled by the Select 
Committee after the most careful consideration ; when. it had been discussed 
and re-discussed word by word, it was like a finished picture ; and a member 
proposing an amendment at the present stage of the measure was in the 
position of a man who came into the room where the picture had been 
painted, and said, after a most cursory view of it, ‘there should be more light 

ere,’ or ‘there should be more shade there.’ But surely the painter, who 
had studied the subject over and over again, was the better judge of 
the two. Mr. SrerHEeN submitted that the proposed illustration, and in 
fact every one of the amendments of which His Honour had given notice, 
would change the whole character of the Bill from top to bottom. The 
position which His Honour had taken up was—“ do not, in the name of equity, 
fold a man to a hard bargain.” That meant nothing less than that the Council 
should put it in the power of every Munsif, every. Subordinate Judge, every. 
‘Pahsildér in some parts of the country, and every ‘Small Cause Court Judge, to 
give vent to his momentary feelings of compassion or sympathy by cancelling 
‘a bargain after it had been made. Mr Sreruen could not imagine anything 
more unwise. He could not imagine anything more calculated to shake the 
whole system of law. The whole object of the Bill was to provide that people 
ust perform bargains which they had made, with certain exceptions; and 
amendments would override that law. Suppose a man came aJdudge 


“and said—“I shall be ruined if Iam. held: to this bargain; I made 
“G mistake; 1 never meant to, make hiss bargain.” If the Judge were 
toenter into this, what probability was there that he would arrive at anything 








because the performance of a whole series of contracts adight depend upo x 
perfi the case. If place were given to these Prod eevee 25 all” 


decision given in 
The law as it now 


contracts would depend upon mere passion and sympathy. 
stood provided all that was necessary in the way of exceptions to the rule 
that contracts must be performed. It distilled the decisions of the Courts of — 
Equity into specific propositions. Agreements were not tobe kept unless the 
persons entering into the contract were of sound mind, unless they had attained 
their majority, and unless they were entered into with free consent. The 
exception of majority operated ina large class of cases. Sound mind was defined 

by the Bill to be a state of mind in which a person at the time of making a 
contract is capable of understanding it and of forminga rational judgment as to 

its effect upon his interests. Free consent was consent not caused by coercion, 
undue influence, fraud, misrepresentation, or mistake. It was not to be caused 

by undue influence, which was defined to be— 

« (1,.) When a person in whom confidenceis reposed by another, or who holds .a real or 
ec authority over that other, makes use of such confidence or authority for the purpose 
of obtaining an advantage over that other; which, but for such confidence or authority, he 
could not have obtained. sa ; 

«(2.) -Whena person whose mind is enteebled by old age, illness, or mental or bodily dis- 
tress, is so treated as to make him @¢onsent to that to which, but for such treatment, he would 
not have consented, although such treatment may not. amount to coercion.” 

Tn all these cases the contract was yoidable. “ Fraud,” again, was widely 
defined ; “ misrepresentation” was widely defined. The rule as to “ mistake” 
was perfectly just. If an agreement was set aside because a man_ said 
he had made a mistake, there would be an end to all certainty.in contracts... 
A man contracted to deliver a particular quantity of jute: when the time for 
the fulfilment of the contract arrived, he might say “I made a mistake; I 
thought I could get the jute at a particular price: I now find that the 

ice has risen : I cannot fulfil the contract.” If it were said that the man should 
not be bound by the contract, because it was not a prudent one, how was 
the Judge to know whether the contract was a prudent contract or not at the 
time when it was made ? The Council had heard a great deal about equity ; 
and they were told that “hard cases made bad law.” But His Honour stopped 
short at that proverb: he had not perhaps héard of another proverb, the 
converse of the proverb quoted. It was this—‘‘bad law made hard cases.” 
lis Honour said that there was an extremely stringent rule which. was 
maintained by Courts of Law, and that there was another rule which was 
administered by Courts of Equity ; and he thensaid that the rule which was 
called equity was the just rule. But Mr. SrepHen would submit that the> 
rational way to proceed was to qualify the rule which was called. ‘Law’ by» 
the rule which was called “ Equity; and when that was done, there would be 
no hard cases. Let us look at the chapter on Equity. If the Council would. 
call to mind the amendment in section 25, of which hé had given notice, they 
would find there a statement of the English peiuibeile rule with regard to. 
damages for breach of contracts, the real rule which His Honour ought 
toask for. The amendment proposed was as follows :— irae nice: Se 
 -<¢ Baplanation 2.—An agreement to which the consent of the promisor is freely given is not 
i void merely because the consideration is inadequate; but the inadequacy of the consideration may — 
| be taken into account by the Court in determining the question whether the consent of the 
 promisor was freely given.” BOR «Se: eh so Seay 4 
Beas That explanation spoke for itself. It was obviously nothing harsh to say 
that, if a man made a bad bargain, he ought to stand by it in the same’ t 
ner as he would stand by a fair and just one. a ought Mr. STEPHE 
mes ‘particular. illustration which was: ‘ore the cil. # re 
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| been said by the Hon'ble Members who had reded 

y necessary for him to say much on the subject. It ay 

‘an illustration was never good when it could not be 

use of adjectives; and it was much worse when the whole illus-- 

‘contained in the force of the adjectives. The whole gist of the 

“put by His Honour was contained in the words “rich and power- 

‘poor and ignorant.” If those words were left out, the illustration 

5 Jd read thus :—_ Sr Be ay: 
A, a zamindér, induces B, C and D, ryots holding under him, to engage to grow cer- — 
tain produce for him in consideration of an inadequate price. The contract is voidable.” | 


‘Mn. Srepnen was sure that His Honour would not be offended if he ' 
~ suggested an illustration in lieu of that which His Honour proposed. Sup- 
pose it was in these words :— 

. . C, a rich and powerful Lientenant Governor, of remarkable force of character, induces 


. §, a Member of Council of feeble intellect, to sell him a horse for a totally inadequate price. 
C employs undue influence.” . 


‘Mr. Srepuen would ask whether His Honour’s proposed illustration 
would not be read by every Judge, as asserting that all zaminddrs are rich and — 
powerful, and all ryots poor and ignorant, so that, if a zamindér entered into 
a contract with his ryots for the cultivation of certain produce, he must have 
used undue influence. 


The fact was, that the illustration really pointed, not to the question of 
undue influence, but, by implication, to the relative positions of zamindérs and 
ryots. i 
"Mr. SrerHen would now offer one or two observations in reference to 

His Honour’s remarks about juries and Courts of Equity. His Honour said 
that Courts of Equity entered into the question of the adequacy of the consi- 
deration. for a contract. Mr. StsrHEn begged to differ from His Honour. He 
“ynaintained that the rule laid down in the Bill was the rule of equity. The 
adeq of the consideration was one of the elements to be taken into account 
- jn deciding whether or no a contract had been freely made, but was pat aes 
" Gn itself for setting-a contract aside. As to the verdict of juries, their 
taking an equitable view as to damages, that was a matter upon which he was 
entitled, he thought, to speak with some authority. Juries did, in some cases, 
give damages according to their view of justice. But those were exclusively cases 
of wrong. In cases in which one man slandered another, or seduced another 
man’s daughter, or committed an assault, the widest possible latitude was left 
to the jury, who took a great variety of matters into account, such as the 
conduct of the parties, and their social position. But in cases of contract, 
they did not do so. Breach of promise of marriage was an anomalous case. 
es were given in such cases for wounded feelings and the person injured 

and for other matters which eannot be precisely measured ; but in common 
cases of contract, the jury are bound to give damages according to law, and not 
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| according to their own fancy. If in such a case, the jury gave too small an 


| ofa 
pisc 


amount of damages, it would be a cause for a new 


‘Mr. Sreruen had said everything that he had to ‘say on the whole of the — 
amendments which His Honour had pro} , and which, as he had said before, 

were all connected: some of them gave the Court power to use their discretion — 
‘as to the adequacy of the consideration for a contract; another related to Fe 
‘duration of contracts. He could hardly imagine anything more dangerous _ 
in putting anything like such provisions in a Bill of this kind. He enti 


















; on particular subjects and in particular cases, there might be spe 

But he would entreat the Council not to put into this Code 

; suitable to particular circumstances, merely because His Honour 

enant Governor was struck with icular cases of inequality between 

g parties. If there was a ity for special legislation for such cases, 
¢ H 
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Any suggestion put forward by any one, however high his station, that. 
tract extending beyond a term of three years was excessive, was a sweeping 
roposition which could on no account be entertained. His Honour, it was true, 
« or leases of immoveable property. Would it be said that a contract of — 
partnership extending beyond three years was excessive and ought to be declared _ 
void; or that a contract for the construction of a work which lasted for 
more than three years was to be another exception; or that a contract for 
apprenticeship for more than three years should void? Mr. Srepupn had 
given three instances of contracts extending over three years which occurred 
to him at the moment. Again, was it to be laid down that a contraet not to 
ractise as a physician, when the pérson sold his good-will, was to be void. 


% tre. Sreruen would repeat to His Honour what he had said before—*if 


ground for special legislation can be shewn, legislate by all means; but do not . 
ask the Council to include such provisions in a Bill of this nature,” 


The Hon’ble Str Ricnarp Trmpxe said that, as the amendment before 
the Council seemed likely to be lost, he did not feel disposed to enter into the 
question, although he concurred with what had fallen from his hon’ble colleague 
Mr. Stephen. But he must at the same time say that he did not think full jus- 
tice had been done to the object which His Honour the Lieutenant Governor had 
in view. That object was not confined to local or exceptional cases, Sir 
Ricuarp TeMpie happened to know that the evil sought to be dealt with had 
been greatly felt inmany Provinces of the Empire : he presumed that the proposed 
lustration would affect some sixty or seventy millions of people. Two Hon’ble 
Members had spoken as if it was a question relating only to certain districts 
in the neighbourhood of Calcutta, and not to several Provinces of the Empire. 
Nevertheless, Sir Ricuarp TempLy would venture to assure those Hon’ble 
Members that there were other’ Provinces besides Bengal which were: similarly —y 
_ Situated in respect to the question involved, 
Although he had not had the good fortune to be a Bengal officer, yet he 
had once had the good fortune to serve under the Bengal Government as a 
member of the Indigo Commission, and the papers printed with the Report of 
that Commission showed that contracts of a kind similar to that pictured in the 
illustration were extremely common in many districts of Bengal. He hoped they 
were not so now, When the Commission sat in 1860, that class of contracts had 
existed for many years unchecked by legislation and the administration of the 
law, and liad brought about one of the severest disturbances ever known in 
Bengal, He.mentioned this in justice to His Honour the Lieutenant-Governor 
and with reference to what might be considered the unsatisfactory lies 
given to His Honour’s objections by several of his colleagues on the left. Now, 
it certainly appeared to him that the Select Committee had so carefully ‘and | 
comprehensively worded section 16 of the Bill, that they must have had in mind — 
the very cases which His Honour contemplated when drawing up the illustra- 


- tion he had proposed ; and that they must also haye intended to meet such cases 


by the provision in section 23, which rendered void all contracts opposed to — 


vould not have obtained. 





| “days would fall within the terms of that section, There were, no doubt, 


mblic policy. Now, Sir Racwarp ‘YemPxe should not himself have much 
Resitation in including under section 16 some well-considered illustration of the 


nature of "aoe which nig ee proposed ; but at the same time he thoue 
that ustration was y necessary if the wording of the section 
porn os Fy The section said— Pies. hh 

“When a.person in whom confidence is reposed by another, hid held <at-realscay”: 
apparent authority over that other, makes nse of such confidence or anthority for the peeporn, 
of obtaining an adyantage over that other, which; but for such confidence ‘or ay 
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He might say that most of the bad Indigo contracts which existed in those 

























contracts, but there were at the same time a great many bad 
‘such was the fact, would be clear from the report of the Com- 
“mission of which he had the honour to be a member. Well, those _ Aatiag 
con no doubt would have been hit by the. provision of section 16 to which _ 
he had referred ; and he thought that the Committee, when drafting that clause, — 
must have had that report in their hands. What the zamindérs did was to — 
_ exercise their influence over the ryots to induce them to grow indigo on the 
= lands—lands on which the ryot did not wish £0 grow indigo— 
‘and that, moreover, at prices which did not then pay the ryots, although they 
might have been fair originally years and years previously : this went on from 
year to year for a long period of time, until at last many parts of the indigo 
growing districts burst into flames. He thought that provisions of section 16 
were sufficient to meet such cases, and he thought it might be possible to 
adopt the illustration proposed by His Honour after purging out the objec- 
tionable adjectives. But if his hon’ble colleague, Mr. Stephen, still objected 
‘to the illustration, Srx Ricuarp TeMPLe would not be prepared to vote for 
it, because it was a dangerous practice in legislation to introduce such im- 
“portant amendments at almost the last moment. On that ground, he was 
ardly prepared to give his support to His Honour the Lieutenant-Governor 
in the face of the remonstrance made by his hon’ble friend, Mr. Stephen, . 
although he deemed it necessary to place on record his concurrence in the 
valuable and important observations made by His Honour. 


His Honour tHe Lrevrenant-GoveRNor said that he should not detain 
the Council long as regards the general question under discussion. He entire- 
ly denied the proposition set forth by his hon’ble friend, Mr. Stephen, that 
equity,” in the sense in which His Honour put it before the Council, was 
simply the passion of the Judge. Equity, as His Honour put it, did not 
mean passion, but the deliberate opinion of a competent — Judge. He 


thought that the superior Judges in the country might be regarded as 
__psedsorable and—just~ men. The inferior Judges, too, were good in their 
way, and if they made mistakes, the law in this country had provided a . 
system of appeal by means of which matters of that kind could-at once be set 
‘oht. 1t was not a question of fact, but of law, whether, in a certain case, 
a contract ought to be enforced or not: he said that, in such cases, we had a 
perfectly efficient means of setting right any mistake that might be made. 
‘Although English equity had now come to be a system of fixed law, it was 
originally simply the equity, in our Indian sense, of which the Council had 
heard so much. He believed that, in early days, the Court of Chancery was 
assumed to be the fountain of equity, and was not, as now, under the'dominion 
of rigid rules of law, The people of England in those days in effect. said—* We 
will not submit to be under the unmitigated dominion of these lawyers; we 
shall not give effect to hard law ; we will allow certain great officers to interfere 
when they think that the law of the lawyers operates sort and unjustly.” 
That, His Honour believed to be the origin of English equitable jurisdiction, 
Then, as regards the practice of juries, he had for a considerable period been 
daily engaged in taking the verdicts of juries in the most important cases 
- decided, in England, and he ventured to state .his belief that the general rule 
whereby juries estimated eg i was not the two and a half years’ income 
--yule to which the Hon’ble Member had referred. .The practice, he rather 
_ thought, was for each juryman to estimate the damages to which he thought 
othe intiff was entitled ; these sums were added together and the total 
divided by twelve ; that was the measure of damages awarded. i 
The Hon’ble Member had said that the upshot and object of the amend- 
ats before the Council was simply to give the Court power to absolve a per- 
‘on from performing 2 hard ‘ “His Honour had opened his heart to the 
uncil, and had ined to them the proposition which he wou if he had - 
‘ed, have asked t em to accept ; but he had by no means asked the Council 
ot an amendment so broad in its terms as that which had been described 






























the i Fi kpecrs Se ge dechied was, how those excey 
ed. The discussion had gone far abroad from the 
now submitted; he could not complain that, it had been so, for nseli 
_ had entered on the general subject, but he would remind Hon’ble Members 
what was now the proposition before them. The question for the consideration 
of the Council was simply whether a certain illustration should be added 
_ the illustrations appended to section 16 of the Bill. He was perfectly willing 












to point to cases which might really occur and which certainly had oceu 
He felt that the section of the Bill itself was large and roomy enough for the ad- 
ministration of broad and equitable justice; but, after what he had heard, he — 
might say that he still had the greatest fear, that the effect of the section with the 
illustrations at present appended to it would be to limit the application of the 
section to the particular cases recognized by the English te The Hon’ble 
Member in charge of the Bill had told the Council that the illustrations were 
taken from the English law, and His Honovr’s great fear was that if section 
16 went forth with illustrations which were in ‘an embodiment of the 
cases which the English law recognized as instances i 
would oe be the greatest ‘danger that, with 
drift into English law which was so palpable, the effect would be that the 
Courts would accept those classes of cases, and hers, as cases of undue in- ~ 
fluence. Therefore he said that those ‘illus’ being purely English illus- | 
tions, and not so much explanatory, as li g illustrations, the Council 
should add one or two reasonable illustrations taken from Indian practice; and 
he subniitted that the illustration which he proposed for the consideration of 
the Council was a reasonable illustration. He had not been convinced that it was 
unreasonable. On the contrary, some of the observations which had 
_ Hon’ble Members had led him to the belief that the illustration was a practi re 
illustration. His hon’ble friend, Sir Richard Temple, had told the Council that 
such cases were not only known, but were of common occurrence at no. vi 
remote period : he had told the Council that he had known of hundreds and 
thousands of such cases. There might not be many such cases in Bengal 
proper now-a-days, it was true; matters had much improved; but such cases 
might any day oceur, and he therefore thought he might reasonably ask the - 
~ Council to include such an illustration amongst those under section 16. If it 
were objected that the illustration pointed to a particular class, he would say 
that it was not reasonable that it should be rejected on that account any more 
than English ilustrations pointing to particular classes. cc 
~ Then, his hon’ble friend, Mr. Bullen Smith, went further than that. He 
told the Council, not only that such cases might occur, but that undue influence. 
was the normal relation between zamindér and ryot. His Honour was quite 
sure that no man had greater experience regarding the tenure of lad 
than his hon’ble friend, and when he told the Council that undue influence _ 
_ was the normal condition under which ryots lived, His Honour was surely 
entitled to give great weight to the statement. py ae 
__ [The Hon’ble Mn. Butuen Sacra explained that he had said “influence,” 
sa pf Jafinonce,| PRI URGE 
_ His Honour rar Lirvrenant-Governor continued—he thanked 
Hon’ble Member for the correction; he accepted it at once. The 
Member was perfectly right; all zamindérs did not use their 
"properly ; then he would say “ influence.” The influence which a 
eae grardinn, or a doctor, or a lawyer exercised over a young man 
_ and feeble man, or over a young woman, was not Notcualt “undue” inf 
| ut as they exercised influence, the law said that if it foun 
aan which they made was a hard one, then it 
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influence. 
when ane ereee made was a hard one, That 

m to be the princip e of the English law, and that was wha 
ce before the Council in the illustration which he had submi 


consideration. Wee 
Soaehiency up Present said that he would avail himself of 

ion express his cordial concurrence in the greater part of the | 
vatil fallen from His Honour the Lieutenant Governor, 
in the general scope of the illustration which he had proposed. His 
ENcy agreed with His Honour entirely and thoroughly that a Bill 
+ this country, for India, should be furnis ed with illustrations which 
shed on subjects which were familiar to the people. It had been observed ~ 
the Hon’ble Mr. Stephen that to single out a particular class of men and 
a par ‘eular class of contracts by way of example, was to throw a certain 
- amount of obloquy upon them. That, perhaps, might be the case if the illustra- 
tion was of a decidedly But if an illustration suitable 


irritating character. 
| tothe country was to be selected, it appeared to His Excen.ency that 
~ it must be selected from the field of that aee of contracts in which undue 
-fnfluence or abuse was most likely to exist. ‘There were two classes of con- 
- racts in which this description of abuse was most likely to occur: one of 
~ these classes were contracts by. which persons boun: é 
tionally long or unlimited period of time to give their to. 

ters and zamindérs ; and the other was a class of contracts by which a 
person engaged to raise a particular description of crop for an excessive num 
of years, and agreed to give the yield of the crop at stated prices. He | 
rly drawn and bearing on this question, — 


thought that an jllustration prope’ 
duced. 
contracts for labour, Tis EXcELLENCY pre- ~ a 


a might, most properly and advantageously, be intro 
; ith reference to the abuses of. 

—Sumed that those abuses had been provided for by_ special legislation which 
had the effect of protecting the poor, s and ignorant from inequitable 
‘and unjust contracts. But there was no special legislation which affected the 

second class of contracts, in which the poor engaged to produce a i 4 
ultivation and engaged to deliver the produce at fixed prices 


description of ¢ 
for excessive periods of time. He thought, therefore, that an illustration a 
i ‘cular class of, contracts, might be 




























_. perly worded, with reference to this particu 
, ‘advantageously introduced into the law. ‘he Hon'ble Mr. Bullen Smith had 
law like this to interfere with the 
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chisear «ie 


"observed that it was not right in a gene 
| yelations between capital and labour, wealth and poverty, by insinuation 
and that the proper way to deal with this question was by special legisla- 
tion. No doubt, special legislation might be more appropriate ; but it seemed 
| to His EXcELLENCY that those questions were of a very delicate and difi- 
cult char He therefore did not abandon the hope of introducing into the 
, of this kind, properly couched in a better form, and he _ 
that such an. illustration might have something of the effect of s ial 
of the kind suggested. He apprehended that, if a Bill of this kind — 
‘orth to the country without an reference to the descriptions of contracts 4 
abuse oppression had been carried on, he was- 
that the pu lication of such a law without some i 
ch as had been alluded to, might lead the poor to su 
no int of pressure exercised by unremunerative contracts, 
y effect in vitiating them ; and he was not without apprehensi 
t reised Op] ‘on and took advantage of. their positi 
think that this law recognized their 
the « ence might 


ble greater moms, So 












































? re ter: and if i Governor 
vid yr te illustration in its present form, His ExcenvEency 
“under the necessity of voting against it, But if His Honour would 
for his amendment an illustration ina modified form, His Excenupncy s) 
glad to vote for it. ‘i sen: 
_ His Honour THE Linurenant-Governor then proposed to substitute 
following illustration for the amendment which he had at first proposed :— 
- @A, a zamindér, by his influence, induces B, Cand D, ryots ee under him, to engage 
to grow certain produce and to deliver it to him for an excessive term of years in consideration: 
‘of a price obviously inadequate. A employs undue influence over B, C and D.” Sane 
"Fis Honour entirely respected the motives which induced his 
hon’ble friend, Mr. Bullen Smith, to object to the use of the terms 
 gamindér’ and “ryot.” If these were times when blood was hot and 
faction was strong, His Honour would have considered those motives — 
as sufficiently binding upon the Council. But we lived in happier times; 
and he believed that an illustration, like the one he had last proposed, 
might be introduced into the Bill with perfect safety. We took advan ofa 
‘¢ime when the relations between the zamindérs and ryots were amicable, to 
prevent anything of the kind which occurred before, taking plaee again in future. 
Tt seemed to His Honour that, having before them the great evils of former 
“ days, the object of the Council should be to point to the objectionable nature, 
- of inequitable contracts between particular classes. Asin the English examples — 
 swhich were given, there was a connection and dependence and a habi 
state of influence between the parties to the contracts, so in the Ind 
S example which was peeps there was a habitual state of influence and inter-de- 
pendence between the ryot and the zamindar ; and he wished to fix the fact thalt 
when, under such circumstances, a gamindér made a hard and_ inequita’ 
bargain, the contract should be held to be vitiated by reason of und i 






































ence. 
The question being put, 
The Council divided— 


AYES. Nors. 
His Excellency the President. Hon’ble Mr. Stephen, 
His Honour the Lieutenant-Governor. Major General the Hon’ble H. W. Nor- 
Hon’ ble Sir R. Temple. man. : 


- Hon’ble Mr. Ellis. Hon’ble Mr. Inglis. 
te aene Hon’ble Mr. Robinson. 
Hon’ble Mr. Chapman. 
Hon’ble Mr. Stewart. 
‘ Hon’ble Mr. Bullen Smith. 
So the amendment was negatived. ais 
His Honour rue Lievrenant-Goverwor said that his first amendment 
haying been lost, he would ask the Council to omit from section 16 the Engli 
jllustrations, which would liave the effect of very much limiting the operg 
of the section, The section, he thought, was a good one; but if those. 
trations were allowed to stand while no Indian illustration was admitted, — 
would greatly lead to limit the section to the particular cases laid down. by 
“English law. H1s Hovour appealed to the Council to leave out the il 
tions, the omission of which could do no harm, as a moderate concession 
views upon this subject which he had submitted to the Council. abise 
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against 
ceccipeinan tal contracts, ou h 







in common with other 


{ he had thought otherwise, he would have sup’ 


being the case he did consider, especially after w t had ; 
just possible, if the other illustrations were retained, and His Hi 
‘excluded, that the Courts might think the section relating to undue i at 
_was not applicable to these pgsiontare, contracts, which no doubt were of the | 
‘most frequent occurrence. e thought, therefore, the fairest course under the 
_ciroumstances would be to omit all illustrations, ana he would vote accordixigly- ays 
The Hon'ble Mr. Rosrnson said :—* My Lord, I would maintain ir | 
“¢he illustrations; they are needed by our judicial officers to direct them to — 
the principle of the text of the law. 1 have already said that 1 be- 
lieye the authoritative rulings of English case-law are by far the best that 
‘can be used in a law of this kind, and the discussion which has already taken — 
; ‘on the subject. of the proposed interpolation which has now been : 
tived, only shows how important it is that they be retained. I think that 
the proposed omission of the illustrations will damage the perspicacity of the. 
Jaw on the ground which is not fair.” ee ee | 
‘Phe Hon’ble Mx. Exits said that had there been no discussion at all on | 
the point on which the Council had just come to a determination, he 
should then have said that it was quite unnecessary to omit the illustrations 
cwhich stood under section. 16; for the {llustrations would have been taken 
in their proper sense as jllustrating and not limiting the operation of the 
section. Or, had the illustration first proposed by His Honour the Lieutenant- 
Governor been put to the vote and negatived, Mr. Exiis would still have said 
that, as the amendment had been rejected for obvious reasons, namely, its point- 
ed invidiousness to a certain class of the people, it was not necessary to omit the 
other. illustrations ; for there were reasons for omitting His Honour’s illustra- _ 
—<tion, as first a, without omitting the ‘}lustrations which stood in the Bill. 
But now that the Council had deliberately rejected an illustration which they 
were all agreed would have properly been an illustration of undue influence, 
he thought it would be prudent to omit all the illustrations which stood in the 
section ; and he would therefore support the motjon before the Obuncil. 
The Hon’ble Mx. StePHEN thought that the illustrations explained the seit 
section and should stand. He could not imagine -why they should be omitted, 
pecause the Council had thought fit to reject some other illustration that had 
been proposed. . : oes 
is Excellency THE PRESIDENT said that, after what had passed, it 
d to him that the retention of the jllustrations would rather obscure 
than explain the intention of the section, and he would therefore vote for their 
“omission. 
The question being put, 
_ Phe Council divided— 
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Ayes. Noes. 
i cy the President. Hon’ble Mr. Stephen. eas 
- His Honour the ‘Lieutenant-Governor. Fion’ble Mr. Robinson. 
on'ble Sir R. Temple. Fon’ble Mr. Stewart. 


“Hon'ble Mr. Ellis. yo ble Mr. Bullen Smith. 
ajor General the Hon’ble i. W. Norman. 
. Mr. Inglis. 












e and had Id_be bound by i 
the principles of the Roman Law, which was the fov 
‘Civil Law, and contrary to the practice of almost every coun 
world. He had thought that no consideration was very much the s 
‘totally inadequate consideration. But it had been suggested to him ‘¢ 
_ overwhelming argument that it was always the practice of the Native lend 
~ say to the borrower—‘ You must register the bond before you get the 
and after the bond had been registered, he might say—‘ Now you haye F 
~ tered the bond, you shall not have a farthing of the money.” Peeters ct 
| {The Hon’ble Mr. SrerHEn said that that would be a case of fraud.) 
igs tee Bis Honour rue Lrevrenant-Governor continued :—It would be on 
"other party to prove the fraud. On the whole, therefore, he thought that, as 
ovision was a most unusual one, and one not to be found in the Con 
ys of other countries, it ought to be struck out. 
The fon’ble Mx. Sreraen did not attach much importance to. 
provision, which was simply intended to represent the English rule t 
when you made a contract, you need not prove the consideration, He th | 
- it was a superfluous provision, and he would not object to, its omission, = 
ee The Hon'ble Mr. Cuarman would have no objegtion to the omission — 
affection were held to a sufficient consi- 
as a person undertaking r : 







































this provision if aly, 
- deration in certain cases, suc vice 
"in consideration of being adopted as a son. If cases such as that were provided — 
~ for, he would have no objection to consent to the omission of the provision 
under discussion. aa: ie | 
| The question being put ee 
; The Perancil dividea— f : 
F ar Bers Ayes. Noes. 
- His Excellency the President. Hon’ble Sir R. Temple- Mae el 
His Honour the Lieutenant Governor. Major General the Hon’ble H. W.- 
Hon’ble Mr. Stephen. Norman.: : Boge eas | 
Hon'ble Mr. Ellis. Hon’ble Mr, Stewart. atts 
 Hon’ble Mr. Inglis. Hon’ble Mr, BuJlen Smith. — 
_ Hon’ble Mr. Robinson. 
- Hon’ble Mr, Chapman. 
a So the amendment was carried. 
~The Hon’ble Mx. Sreruen then moved that the following be 


we 


as clause 1 of section 25:— 
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~ (1) itis exprossed in writing and registered under the law for the icon Doles ae 
apistration of assurances and is made on account of natural love and affection be 
standing in a near relation to each other ; or unless’ a y 


Motion was put and agreed to. . t 23 
“Honour tur Livrenant-Governor then moved that the f 









the word ‘“ promises,” in line 3 of section 87, be omitted 84 


the Hon’ble Member in charge of oul 











of the Bill not ee that he hoped 
rd “ reasonable” would be of any considerable practi 
bmark the fact that the damages which the Court gs 
should be “ reasonable” rather than “ arithmetical ; 
attendant upo m. the making of the contract should be taken into - 
; and that ti the Courts should be empowered only to give that kind of 


‘reasonable ponegensetion which a reasonable jury would award for a ea) 04 
ee, t contract. 


~The Hon’ble Mr. Srernen ssid that, he should certainly 

Caciaduieht, because His Honour the Lieutenant-Governor wtiecbak ad — 

im ce to it. If you gave a reasonable definition of the word “reason- 

” the effect of the amendment would come to very little. The words of 

"the section were taken from the English treatises on the subject, and formed the 

only rule which you could lay down in estimating the loss which a party suffered 

from the breach of a contract. The cases given did really supply | the rule Phas 
which the Court was to estimate the damages; but in many. cases the 

must, from the nature of things, be arithmetical. No Court would give anaes 
for ten . years at once; it woul ‘consider what loss or damage accrued 
party in the usual course of things from the breach of contract. The incon- — 
venience could be remedied by rescinding the contract with one party and 
making it with another. Mr. SrepHen objected to the amendment, because 
-it formed part of the subsequent amendments on the paper. 

His Honour rae Lirvurenant-Governor said that the object of. his 
amendment was to enable the Courts to test the reasonableness of com} 

' to be awarded. The Courts, it a — to him, had sometimes given excessive 
and unreasonable damages, and t ey had been led to do that by looking at the 
arithmetical result of the breach of contract. All he wished was that the 
Courts should be told that, when they came to consider the amount of 

ww be awarded for the breach of a contract, they should consider whether the 
compensation they proposed to award was reasonable or unreasonable, all . 

being taken into consideration and the arithmetical calculations being 
checked by common sense. 


The question being put, 



















The Council*divided— 
Ayes. Noes. om 
His Honour the Lieutenant-Governor. His Excellency the President. ~ hg 
Hon’ble Sir R. Temple. Hon’ble Mr. Stephen. i 
Hon’ble Mr. Inglis. : Hon’ble Mr. Ellis. 
: Major General the Hon’ble H. W.- 
Norman. 


Hon’ble Mr. Robinson. 
Hon’ble Mr. Chapman. 
Hon’ble Mr, Stewart. hadi 
: Hon’ble Mr. Bullen Smith. 1 Saag 
vie the amendment was sikpitdved: et 
: His Honour the Limurenant-Governor said that he now came to ‘doe at 
‘set of amendments. The amendments which he first submitted to the 
mcil had for their object to show whether a contract should, under certaii 
tances, be held to be void : the question which he now proposed for th 
tion of the Council was the ques’ % uestion of damages. His object in pr 
age was to give the Courts that amount of 
eauama enue rant oc SARA reas Bs 


5 ‘se 
Fed ea tS 













Wiest 
~ think he has: 





tion the damages he has su damages to t 
extent only.” He would first move amendment six, namely, that the following 





-@lause be added to section 73 :— ; 
« When the consideration for the agreement was, at the time when it was made, very 
- jnadequate, below the market-price, or such as would not have induced a pradent and in - 
‘ent man to make the agreement, the circumstance may be taken into consideration in determin- 


ing what compensation 


for breach of the contract is reasonable.” 


i The Hon’ble Mr. ‘STEPHEN observed, that he had said almost. all that 
occurred to him upon this subject, when speaking upon the first illustration 
which His Honour the Lieutenant-Governor had proposed to add to section 16. 
The amendment now before the Council put the matter in a broader way. 
The only illustration which His Honour had put was that of a case of breach 
of promise of marriage, but if the Council would look into the matter, 
Mr. Srernen thought they would ape that such a case hardly illustrated 


an action for a bre 
which the provision 


h of promise of marriage was hardly 
ach of contract, but an action for wrong. The cases to 
before the Council would apply, were purely cases of con- 


tract. A man contracted to sell goods at a certain. ‘price, and failed to do so. 
Under the amendment as it was drawn, you would ut it into the power of the 
Court to say, with the party who had broken the ¢ontract, that the consideration 


was yery inadequate. You would set the Court to consider whether the consi- 
deration was adequate or not, and whether the contract was one which a pru- _ 
dent and independent man would have made. Tt would put every contract | 


which came before the Court under the arbitration 


was to say whether the man ought to have made the contract, 


really put an end to all liberty of contract whatever. 





into the hands of the Judge which Mr, STEPHEN could not con 

The Motion was put and negatived. 

His Honour THE LreurEeNANT-GOVERNOR had not much hope after what 
had that the last amendment would have been accepted, but he must 


beg the special attention of the Council in regard to the next two amendments 
which he had Re paper. It seemed to him absolutely essential that there 


should be some 


t of time with regard to the duration of contracts: it was 


almost impossible that there should be no law upon that point. It almost 

amounted to a question whether, as the law stood, and as it would stand under 

the Bill, sb ight contract for, slavery, that was to say, make a contract of 
e. 


service for 
would be a contract 


aman might not contract for life, under the rule that it 


contrary to public policy, then might he contract for fifty 


_ years, salina years, or twenty years? He thought it should be permitted to 


_ the Courts 


< his is an unfair and inequitable contract, and we cannot 


enforce it;” but there was nothing in the Bill to prevent the Courts enforeing 
aes contract as that. The Court sini say that a contract for service for 
‘life or for fifty years was contrary ublic policy; but would they be. | 


so in the case of a contract for twenty years, or for Pere | 





nothing to settle that question. C1, Se a 









ent consisted of two parts; one was that, in the case of 

s for excessive terms, the Court, in ing damages, should be al’ : 
ie term of contract into consideration. That was the first of the two — 

ents which he now moved, and it ran as follows :— ie 

ak n the term over whfth the obligation to perform the contract extends is un ; 


: ive, the circumstance may be taken into consideration in determining what compensat 
| Be breach of the contract is reasonable.” ; 


_ fhe second amendment which he had to propose was a more diffi- 

cult proposition, inasmuch as it was more definite, although we had 
hhad the opportunity of taking advice upon the subject, he was not quite 
“without hope that the Council would consider it a reasonable proposition. 
‘The second amendment was— 

Tn contracts for the lease of immoveable property, no term is excessive. In all other 
‘contracts, when the term for the performance of the contract extends beyond three yéars from 
the date of making the contract, such term shall be deemed to be excessive, unless it’ is shown 
to be reasonable and usual in contracts of a similar character.” 


He believed that in by far the greater portion of contracts relating to 
labour or service or to moveable property, they ought to be, and would be, 
performed within three years, and that those the performance of which 
extended over a longer period than three years were exceptional. He by no. 
means proposed to make such contracts illegal; but all that he desired was 
that the Courts should consider them as exceptional, unless it could be 
shown that such contracts were of a usual kind. The Hon’ble Member in 
charge of the Bill had given three instances of contracts which usually extended 
over a period of three years. The first case he put was the case of a con- 

tract for marriage. His Honour thought that, if a man promised to marry a 

lady five years hence, the performance of the contract should not be enforced. 
“Phen, -with- regard to contracts of partnership, His Honour did not 

think that a partner was usually bound down for more than three years; 

he thought that a partner was always at liberty to dissolve partnershi 

on giving notice. His hon’ble friend, Mr. Bullen Smith, would be able to 

the Council if that were not so. The other instance of a contract extendi 

_ over three years which had been given was the case of the sale of the 

of a profession ; this the Council would admit was an amecpncns: one, as sales of 

that kind were very rare in this country. On the whole, His Honour was firmly | 

of opinion that contracts for excessive terms should be dealt with in the way 

he had proposed in the two amendments which he had read to the Council: 

_ The Hon'ble Mk. Srepmen said that it Was quite obvious that His 

Honour’s imagination must be struck by some case 0 long personal service, 

to induce him to propose a particular rule of this kind for all cases. He asked 
the Council to make ® peeriiian of — and sone it might be use- 
ful to prevent contrac ong personal service: his whole argument came 
to this form of personal service. He admitted that if the term of eou- 
tract was a » it might amount to slavery, and that a contract for 

void as 


would be: ing to public policy. If, on the other hand, 
fe Oat Big oat was made under great disadvant: 









it would be a case of undue influence. Su 
- to serve another for ten years, and failed to 
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» in such a case would not be calculated : | 


mages Wo 
! UJ 


‘ma 





















on’ble Mr. Burien Sura said that, as His Honour 
e would say that he did not hesitate to declare that the 
allowed to the Courts an amount of discretion which he shi 
ven to many of the minor Courts of the country. With re 
of contracts, he, himself, would not: object to the number of 
Z ; but it appeared to him that the Council were not in a 0 
vlack pe to an authoritative conclusion in the matter. He knew of no contra 
.. which went beyond five years; and contracts for twenty years were absolute 
beyond his knowledge. ‘That was his information on the subject at er 
putas he had said before, he did not think the Council were in a position : 
to come to a determination upon the matter. Se 
; The Hon’ble Mr. Srewanr said that he was not in a position to say that | 
te three years was the extreme limit within which a contract should be co: ‘ 
 yeasonable. He thought this was a subject on which a great deal of evidence 

















would be required. : € 
_ The question being put, ix 
The Council divided— om 
Ayes. + Noes. 
‘His Excellency the President. Hon’ble Mr, Stephen. 
‘His Honour the Lieutenant-Governor. Hon'ble Mr. Ellis. 
morte Sir R. Temple. Major General the Hon’ble H. W. 
“Norman. 
Hon’ble Mr. Inglis. 
Hon’ble Mr. Robinson, 


Hon’ble Mr. Chapman. 
Hon’ble Mr. Stewart. 
Hon’ble Mr. Bullen Smith. 


So the amendment was negatived. ° ° 


Fis Honour trop LievTeNANT-GovERNOR’s motion was then put that the 
following clause be added to section 74 :— 
«In contracts for the lease of immoveable property, no term is excessive. In all other 
- contracta, when the term for the performance of the contract extends beyond three years from 
the date of oleae the contract, such term shall be rons to be excessive, unless it is shown 
to be reasonable and usual in contracts of a similar chara iN eed 
The Motion was put and negatived. , lees, | 


‘Phe Hon’ble Mr. SrePueEn said the first amendment which he had upon the - 
2 cee Ae x the object of consolidation. There was an Act for ay 
ing wagers, Act XXI of 1848, which had been repealed and re-enacted 
Aa a and Act VIII of 1867 made an exception to that Act. I ; 
to put that exception into a section, and to” repeal the Act by tk 
he effect of the amendment, which was as selleok would | 
‘Sh ot» ingle Act rom te Statte-poak —"" ih 















e Ligvrenant-Governor said oppose this 
in his power. He regarded it, he might almost say, with h ; 
terial « ation suddenly proposed without any due notice. He di 
toe 














of mean any opinion as to the merits or demerits of horse-rs 
believed there was no pretext whatever for suggesting that, in this country 
it led to improvement in the breed of horses or anything of that kind. It - 
an amusement—a very innocent amusement—to a good many people; an 
‘amusement far from innocent to a great many other people who were led into 
gambling and bad courses. On the whole, he believed that the evil, a good deal, 
| preponderated over the good, Be that as it may, he objected to special legisla 
Fon tol lize this particular form of gambling by excepting it from a rulé 
which affected gambling in general. And what he most especially and 
emphatically objected to, was the grossly partial and one-sided character of the 
clause which would legalize the gambling of the rich whose stake was five 
hundred rupees and upwards, but left out in the cold the gambling of the ‘ 
whose stakes were not so high. The result of this clause would be that, if 
poor men got up a donkey-race, it would be beyond the pale of the law; but if 
rich people subscribed large sums to a horse-race, the law would aid them: 
That was on a par with the justice which, in England, shut up the small gamb- 
ling-shops, but left Tattersalls untouched: he for one would have no part in 
such an unfairness. 











Turning, again, to the general question, he by no means proposed to‘put down 
horse-racing. Excepting certain forms which came under the Penal Code, any 
one who chose might pay their money and horse-race in a decent manner to 

‘their heart’s content, for anything he was now going to say; but he did most 
strongly object to that which was the sole object of the proposed clause, namel 
to enable those who could not or would not pay down their money to gamb! 
on credit—on tick, to use a vulgar expression. The effect of this enactment 

“Would be that; if the promoters of such affairs were not able to get them up upon 
ready-money principles, they might induce rash people to put down their names, 
relying on the law to enforce such promises, although, by the general policy and 
terms of the law, such promises could not be enforced. It must be distinetly — 
understood that the general provision was that such promises were not a ground 
of action, and Mis Honour thought that to make this exception in fayour 
of one particular class of transactions was most undesirable. He thought that 
horse-racing on credit, as well as any other such gambling, was in every way 
to be discouraged and not be encouraged by this special provision. 


Under all the cireumstances, then, His Honour did confidently ee 
that this Council would not allow this great law to be disfigured by what he 

in must call this shocking piece of class legislation: there should not be 
such a blot on this great Code of Contract. We should not by a sudden 
surprise allow such an excrescence favouring the rich and influential and deny- 
ing the poor to be tacked on to it and to go down with it to posterity. te 
would therefore move that all the words in the mofion after the’ words 
“repealed Acts” be left out. 


_. he Hon’ble Mr. Srp en said that, in answer to the remarks which has 
fallen from His Honour the Lieutenant-Governor, he would observe eel thes a 
rule was, that amendments which affected the principle of a Bill must haye 
‘notice given of three days. The question before the Council was purely one of _ 
Vaonstlitation. The Wagering Act was re-enacted in section 80 of this” 

‘this was a qualification meee. that Act which was left out b rnittakes oN 
doubted whether His Honour had considered the subject when he said that 
, would be a blot in the Bill, and gave vent to such vehement feelings, and _ 
oked upon Act VIII of 1867 with such horror. Mx. SreruEn did — Pigs 

pi tewhetrobeoniey th hikve pamedl Avt Vill of 1bGF at ali er ar ae, 


‘ L 
















the provisions of section 30 ‘were not to rendet 

certain which were allowed under Act VIII of 1867. It 

him that the provision was a harmless one. He objected very ly to a 
ange in the law being made without any nc seres ea for discussing whe 


‘was anything objectionable in the law as it sto 
Major General the Hon'ble H. W. Norman said that he agieehe tn 
His Honour the Lieutenant-Governor, that this provision would be blot 
in the Bill, although he would not go so far as His Honour and propose th 
of an existing Act without due notice. He regretted very much that — 
Act VIIL of 1867 a place in the Statute-book; but as it existed, he — 
could not assent to its repeal in this irregular manner. a 
The Hon’ble Str Ricuarp TempLe thought His Honour the Lieutenant~-— 
“Governor would admit that it was out of place to repeal an Act without due 
notice. Act VIII of 1867 was passed in due course after full discussion ; 
and if His Honour thought the Act was objectionable, the proper course 
would be for him to take means to ensure its repeal after all the forms 
of ial for the introduction and discussion of a measure had been 

























His Honour rue Lrevrenant-Governor said that he objected to Act VIII 
of 1867 being consolidated with this great Code by a side-wind. 

- The Hon’ble Mr. SrerHen said that the Act upon which Act VIII of 
1867 was a rider, was repealed by this Code, and it was much better therefore 
that that Act itself should stand in its proper place as a rider upon section 30 of ; 
the Code; it was a part of the law of the land, and the effect of his motion was 
simply to consolidate the law. As to the taking the Council by surprise, he, 
could only say that, if His Honour knew the trouble and worry of lookigg 
through all these Acts and finding out what portions of it weré necessary, he 
would not have raised such an objection. 

The question being put, 
The Council divided :— ‘ 
i AYE. Nogs. 


His Honour the Lieutenant-Governor. His Excellency the President, 
as Hon’ble Sir R. Temple. mp 

Hon’ble Mr. Stephen. RD 4 

Hon'ble Mr. Ellis. Ae i 

Major General the Hon’ble H. W. — 

Norman. Base 

Hon’ble Mr. Inglis. 

Hon'ble Mr. Robinson. 

Hon’ble Mr. Chapman. - ‘ 
shat naore 19 Hon’ble Mr. Stewart. ts 
i oh Hon’ble Mr, Bullen Smith. 

- So the amendment was negatived. bide 
‘The Hon'ble Mx. SrerHEN’s motion was then put and agreed to. — 
‘The Hon'ble Mr. Sreruen then moved the following amendments : 

- That the following explanation be added to section 25:— 
Brplanation 2.—An agreement to which the consent of the fnadequay of 


e 












go ee 





“not void merely because the consideration is inadequate, but 





as Sf 






: pier oe May Ok plies ives Hi a g 
to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent to the t 
The agreement is a contract notwithstanding the inadequacy of the — 
agrees to.sell a horse worth Rs. 1,000 for Rs. 10. A denies that his consent to 
een was freely given, The inadequac of the consideration is a fact which the 
ild take into account in considering whether or not A’s consent was freely given.” : 


the explanation to section 75 be omitted, and the following be 





















‘Bxcurrioy.—When any person enters into any bail-bond, recognizance or other i * 
same nature, or gives any bond for the performance of any public ad or act in which — 
iblic are interested under the provisions of any law or under the orders of the Govern- 
ment of India or of any Local Government, he shall be liable, upon breach of the condition of 
"any such instrument, to pay the whole sum mentioned therein. } f 
_ Beplanation.—A person who enters into a contract with Government does not necessarily 
thereby undertake any public duty or promise to do any actin which the public are interested.” 
‘The Motion was put and agreed to. ‘Sa 
___ The Hon’ble Mr. Sreruen’ then moved that the Bill as amended by the 
Committee be passed. fa 
The Motion was put and agreed to. < 


CARRIERS BILL. (ee 
The Hon’ble Mr. Srerxen also introduced the Bill to amend the law 


relating to Carriers. He said, this Bill if it had been drawn a year ago, would — 
have been included in the Code of Contract Law which had just been passed. — 
__ But that course was not taken, and we proposed to introduce it at rather a late 
i We consulted the Departments of the Government which were prin- 
_cipally interested in the matter, especially the Public Works De and 
we received a strong representation from that Department that the liberty of the 
Railway Companies in the matter of contracts should be restricted to a di 2 
_ far beyond that to which it was restricted at present, and that they shoold be 
_ prohibited from rasa | their liability on contracts by special conditions. It was 
~ considered that it would be improper to carry out a measure of that kind without 
consulting those evoncerned; and, accordingly, the Bill was taken out of the — 
Contract Law, and it was proposed that it should be introduced se ly 
and read as part of the Contract Law when it was passed. The opinion of the — 
- Government of India upon which those measures were taken would form a rel 
Fi of the papers in connection with this Bill. All that he would now _ 
; ag would be simply to introduce the Bill. : ; 
_ The Motion was put and agreed to. 


- The Council adjourned to Tuesday, the 16th April 1872. 
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— Canourns, _* «#8. CUNNINGHAM, 
Mra } Offy. Secy. to the Council of the Govr. Gent. 
The 9th April 1872. ; Sor making Laws and Regulations. 





















‘The Council met at Government House on Tuesday, the 16th April 1872. 
ee PRESENT: + 
His Excellency the Viceroy and Governor General of India, K. @., pre 


His Honour the Lieutenant-Governor of Bengal. 

His Excellency the Commander-in-Chief, G. C. B., G. 0.8. I. 
The Hon'ble John Strachey. 

The Hon’ble Sir Richard ‘Ringle, K. 0. 8. 1. 

The Hon’ble J. Fitzjames Stephen, Q. c. 

The Hon’ble B. H. Ellis. 

Major General the Hon’ble H. W. Norman, ©. B. 

The Hon’ble J. F. D. Inglis. 

The Hon’ble W. Robinson, ©. 8. I. 

The Hon’ble F. 8. Chapman. . 
The Hon’ble R. Stewart. 


NATIVE PASSENGER SHIPS ACT AMENDMENT BILL. 


‘ The Hon’ble Mr. CuarMAN moved that the report of the Select Com« 
mittee on the Bill to amend Act XII of 1870 (the Native Passenger Ships 
‘Act) be taken into consideration. He said :—“ My Lorp, Act XII of 1870 was 
p with a view of affording pilgrims proceeding to Jeddah, still further 
tection from the cruel hardships to which they were subjected from over- 
crowding. . 
. | “Owing, however, to no specific mention -of stea 


we: 


the Law Officers entertained doubts as to the applicability of the Act to that 


class of vessels. Hence, the necessity for this Bill. . 


* Opportunity has been taken to introduce certain alterations. It is pro- 
dto make the Act applicable to Native Passenger Ships proceeding to 
every part of the world. Provision has been made to meet the case of foreign 
yessels leaving Turkish Ports with Native passengers bound to India. It is 
oy ae that, whenever a Convention has been entered into between Her 
ajesty’s Government and that of the Porte, the Commander of any vessel 
that arrives in a British Port without a clean bill of health obtained in the 
manner provided for in the Bill, that is to say, with more than the authorized 
number of passengers, shall be liable to a summary fine of one thousand 
“a his will be the most effectual and practical way of dealing with what 
is likely to be an increasing evil. ‘ 


“Tt was originally proposed to alter the number of persons requisite to — 
_ constitute a Passenger Ship from thirty to sixty. ‘The object of this alteration | | 
"was to except vessels belonging to the Peninsular and Oriental, the British — 

India, and other well regulated Companies from what might be fairly consi- — 

~ dered vexatious and unnecessary provisions. But it has since been pointed out 
U eS ae Department of the Government immediately interested in this matter, — 
ate + there are a large class of small vessels carrying less than sixty passenger oh 
to the Persian Gulf; and that it would be inexpedient to exempt them ie 
_ gontrol and supervision. The old provisions have therefore been adhered to ; 
but. it is proposed to give the Governments discretion to xanthan! 
“yessel or class of vessels carrying not more than sixty pas oe 


__ exemption will not of course be allowed in the case of 


x 


BW et | 
died 
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int ) case 0 those vessels, not to insist on the 


trade ; it is proposed, however, to give discreti 
aR ig 


Souiceee wala’ that’ tite’ BIN tate: eb 

of the Executive Government in the Dep 

‘ charge, he sig it right to say that he believed 
Betas amendments that would be proposed he eg hon’ble_ 

D rei out all that was necessary on ‘There. 

‘change in the law contained in section’3 to which he did. not 
rel, ee which i€ was right ha tengnatl to the effect secret 
1 space to be appropriated for passengers 
aces, be nee He was of opinion that that ib eter 
worked, and that it would be necessary for the Local | 


The Hon’ble Mr. Cnarmay then mated the following ameniniiebe 


That after, and as part of, the section substituted by the Bill for 
wo of Act No. XII of 1870, the following be read:— a 2 
a «The Local Government may, if it thinks fit, exempt any steamer or class of 


ing not more than sixty passengers, being Natives of Asia-or Africa, from the 
is Act, for any period not exceeding one year. ; 


“That, in the definition of ‘Native Passenger Ship’ in sepion tv 


acai Bill, instead of the words “sixty passengers” there be read = 


‘80, Nothing in this Act shall affect the provisions of Act XXV of 1989.7 
ot Act XXV of iss9, vererowding of poo rey: Native Passenger 
The Hon’ble Mr. Cuarman chai moved that the Bill seatended: 
Committee, together with the amendments now Ritesh be p ; 


The Motion was put and agreed to. — 















2 in comparison to 
, is most remarkable. The Civil Service, or at | 
ished members, do not appear 
“hope they will not be affronted if a 
last public appearance in this country to express 
“with which they have impressed him.’ 


















pec 








nergetic sections of what is commonly regard 
‘on in the world; but I never saw anything to equal the — 
level of zeal, intelligence, ‘public spirit and vigour maintain- — 
‘the public service of this country, and nothing could give me rel 
n than to be able to believe that L had in some degree lightened th agggaee 
‘and strengthened their hands by increasing the clearness, simplicity ant es 
: of the system of rules by w: ich they are guided in the discharge of | 


















_ To return to the wri ei of Criminal Procedure, I think that the 
present Bill is not adequately described by the name which it bears, though 
Tam not p ared to suggest a better; but its nature ma be easily described. 
Of the benefits which England has conferred upon India, the first, and the 
brew 1 maintenance of peace and order, and the sup- 





most important is the genera 
order are ideas so familiar to the inhabitants of 


— of crime. Peace and of. 
| ‘Western Burope, that we are, I think, a little apt to forget that they do not come — 
by nature, like the sun, the wind and the rain. That, till they have given birth 
' to the sentiments and institutions which protect them, they are an artificial 
state of things which can be maintained in a country like this only by ela- 
borate ents made beforehand, and by great personal exertion and re- 
source. This Code contains those arrangements. It is the instrument by which’ 
__. the peace and order of the country are secured in detail, as the Army isthe 
~~ §nstrument by which the same object is obtained in gross, and it is obvious that 

of care which may be required to keep such an instrument in— 


<a 
- thorough working order can be regarded as excessive. | ALES 
: in a very few words, the sve gore iMag 

fe ve ri 






_ «J may perhaps be allowed to give, 
Code. It has been built up by slow degrees by the labours of successive 
~ tions of legislators ‘ever since legislation first began in this country. T 
arliest Regulations of 1793 provide for the establishment of a system for th 
-admi tion of criminal justice. This system was repeatedly altered, varied — 
and re-adjusted, so as to meet the varying wants of the country and to supply — 
‘the requirements which were shown by experience to exist. The mass of legis- 
lation which thus accumulated was very large, and when the Penal Code was 
jn 1860, it was considered a matter of pressing importance to prepare a 
f Criminal Procedure as quickly as possible, in order to act us a com-_ 
to it. Act XXV of 1861 was the result. It threw together all the 
on the subject to which it related, and so consolidated ati immense 
tions and Acts. T will not say how many, but I think they | 
dred. Act XXV of 1861 was drawn by men 
stem with which they were concerned 5 
ey did not know it rather too well, 
: provisions together with very little 
ut any general plan. — Various Acts for the a 
ssary ‘after it had been passed. These we 














































course, I am fully 
that Ihave not been so pre u 
modifications of my own devising into 
constructed by the minute care and vast pr 
merations of Indian i 
that fault. I have re 
‘the Committee, by W om all 
settled, than as its ” 
merit which may attac’ 
thi be found to have introduced i ni 
‘ustice, and in the general maintenance 
t ‘anxious to say this, because, when I last addressed the Cou 
is subject, I made various criticisms from the point of view of an 
Jawyer on the administration of justice in this country. Ido not wi 
‘or to modify what I then said. T still feel that the system of in: 
"this c is open to serious objection, and would admit, i } 
provement. think I could 
+ be brought about quickly 
differs essentially in my opinion 
ic is to form and express hi 
rm the se of public discussion 
ly belong to them. e. tas 


system like that of Indian 
more like that i a law-book. It is lis duty to 
if explain what experience has proved to be obscure; to supply defects, and to 


‘such alterations as harmonize wit and carry out, the leading idea of the syst 
| with which he is concerned. The notion that any one could, if he wou 


ought to wish, if by 
: of laws for his fellow- t 
out reference to existing materials, is, t 
‘This I believe to be true everywhere, but. it is emphatically and 
true of India. It is simply ac to make extensive changes. 
a administration of i suddenly. The reason jis obvious, though 
“people in to overlook it. It is, 
number i 21 , itting, and the nai 





first of these subjects is the constitution of the Criminal Courts. 
‘inet and systematically laid down for the first time in chapters - 
1V, which enable us to repeal a large number of Acts and | attic 
matter of the chapters in uestion is at aT 
and fragmentary manner. need only remind the 
Sessions Judges Act which was passed Jast summer, in 
show the importance of doing this. Till that Act was passed, the law _ 
e subject was scattered through, and had to be inferred from several 
and Regulations so clumsily drawn, that it peared probable, when 
x came to be carefully examined, that most of the sentences passed 
the Bengal Sessions Judges for a whole generation had been illegal. ‘This 
similar scandals will, I hope, be effectually prevented by the present Bill, which 
4 uts the whole matter in a perfectly distinct shape. ‘This, however, on 
‘paratively speaking a small matter. A far more important one is thi 
BI defines at once, comprehensively, and I hope quite plainly, 
of importance about Magistrates, which are at present ina state 
curt confusion. These are, the powers 0 M and their relation 
; No branch of the law is either «more important, or, as matters - 
_ Whe District Magistrates are, in fact—though their title 
the notion to a person unacquainted with the subject— 
and there is no matter on which, according to. 


definition of their sition. 
eaching of gaperienes, to be defined, though in a ; 
‘the Courts of justice have been greatly perplexed by the ty of 
iding V i Magistrates of the District; what by full- 
ubordinate Magistrates of the first or second - 
as most of the obscurity of law 
ed, but not by any means unnatural, | into 
, that it is needless to express things which are 
erefore be taken for granted. 
Jie Magistrate, ‘the Magistrate of 
strict,’ ‘full-power trate” and so forth, are continu ly used in | 
ting without any definition of their powers or of. their relations: 


. we have now made as clear as it can be made, though a — 
intricacy is inseparable from the subject-matter, and cou 
Jess the whole of the executive arrangements by which 

s country is carried on were very deep! modified. Ry 


ly modi 
. following SS rehnotye :—There are three 










at all shall follow from it. 

e last of preliminary topics with which we to 
me Tips caused some discussion and _ attention. tt te 
of criminal jurisdiction over European British subjects. ‘ 
of the Committee u this subject have been before ‘th ce 

considerable time, and I think I am entitled to say thaty 6 
2, they have been very favourably received. I see, from the amend : 

it upon the paper, that two at least of the members of Council who 

‘not members of the Committee, my hon’ble friend Mr. Ellis and His 

ixeellency the Commander-in-Chief, object to what we propose. My hon’ble 

i id, Mr. Ellis, thinks that, in requiring the Judges and Magistrates by whom 
~ Buropeans are tried to be themselves Europeans, we concede too much to the 

ings of s. My hon’ble friend, the Commander-in-Chief, thinks 
that, in empowering first class Magistrates, being also Europeans and Justices of 

_ the Peace, to inflict upon them three months’ imprisonment, we make too great _ 




























concession to the opposite view of the subject. pie 
“My Lord, I cannot undertake to justify upon principle the terms of 
fetes Ay A compromise must be, essentially, a v atter of more of ae 
give-and-take, and this measure is not the less a compromise, because we 
have been obliged to suggest its terms without a 
_ parties or their representatives. I peed not remind your ship, and the 
- Council of the extreme warmth of feeling which discussions upon a measure of 
this nature excited at no very distant date; nor need I insist on the great im- 
portance to the Government of this country of the existence of harmony be- 
tween the Government and thé general European population. I think I am 
entitled to say that the manner in which our proposals, made six weeks ago or 
_ more, have been received by the public in general, proves that they yere not 
— made injudiciously, and I should be sorry, after putting forward these sals 
for the express purpose of obtaining an expression of public opinion upon 
and after obtaining what I am entitled to describe as a favourable expression of 
opinion, to make any material alterations in them at a time when the public. 
_ views on the subject can hardly be collected. As to the particular propos 
- made, I shall reserve what I have to say about them till my hon’ble- ; 
bring forward tlfeir amendments. Thus much I think I may say in general, 
_ and particularly by way of answer to a petition which has been received from 
| tain persons at Bombay, declaring that the maintenance of any distinction at all 
‘between Europeans and Natives in this matter is a great injustice, and eonts 
the principles on which the British Government ought to rule. I cannot. 
think so: I do not wish to say anything offensive to any one; but I must 
~ oe plainly on this matter. In countries situated as most European coun- 
are, it is no doubt desirable that there should be no personal laws it 
India it is otherwise. Personal, as opposed to territorial, laws prevail 
sorts of subjects, and their maintenance is claimed with the utmost perti- 
those who are subject to them. The Muhammadan has his personal 
the Hindi has his personal law. Women who, according to the custom of 
ry, ought not to appear in Court, are excused from ap ourt, 
rank 
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and influence enjoy, in many cases, privileges which stan 

e same principle; and are English people to be told that,.whi 

y to respect si-thees awe scrupulously, they are to claim n 
whilst English Courts are to respect, and even to 












that whilst 
which 





ms, one COV! Rud 
y the best way of stating it will be. to show how it a 
tter before us. The English people established by m 
» system of government, and, in icular, a Cu 
ration of justice, in this country, in the place of downright 
for administering justice was, and is beyond all question, 
than any Se which the English — found here ; but it neit! 
‘be, the English system, It must necessity differ from it - 
stic features ; an although I am not one of those who blindly adn 
lish system of criminal justice, I say that, if English people in India — 
which they notoriously do, they have a perfect right to have it. T can 
not see how the mere fact that a man has, at great expense and trouble, vid- 
\ 7g om who live on his estate with drinking water, of which, under 
S ords, they never had enough, is to prevent him from keeping a_ 
swine for his own drinking ; and even if I thought water better for his: 
than wine, it would be for him to judge... 
© There is, no doubt, one way in which the present system is a great and real © 
gr egg! to the Natives. It extends practical im unity to English wrongdoers, 
‘I think, however, that the provisions of the Bill effectually dispose of this, 
for they will subject every European in the country to an effective criminal — 
jurisdiction, able to inflict prompt and severe punishment upon him for any — 
offence hich he may have committed. _ ; ; van 
may just notice the provisions of sections 81 and 82 on 
‘of habeas corpus. The matter is at present in the greatest confusion, as_ 
one may see for himself by reading the arguments on the subject which took 
in the case of the Wahdbi convict Amir Khén. I will not detain the 
uncil with a legal argument ; but I think it is exceedingly doubtful whether 
he writ of habeas corpus would issue, as matters now stand, to bring » 4 
European unlawfully detained in custody in the Mofussil, and I t 
clear that it would not lie to bring up a Native unlawfully dete 


ope 
. 


‘ative in the Mofussil. Into the minor ramifications of the subject, 
st enter. ‘The sections in the Bill make the matter clear. An order 
t to a writ of habeas corpus ad subjiciendum may be issued in respec 
British subjects throughout the whole of India. The wi 


corpus itselt oo to be issued, as at present, in the P. 
E ere else, sith eth eee 


“Tt must not be su osed that personal 
. Wrongful caliaisit (whieh 
| Code. Anda person subjected 
P tameagee, a petition to an 





m. is sugges ould, remark 
inces, and in } ibing the most important of th : 
is Act. No doubt the Code would be more complete if. 
olice Acts; but there are two difficulties in the way sh 


ne ow of dl ne ma 


CohieAre a. : 
fourth part of the Bill I need make no remark, nor have 
the provisions of the fifth part, which relates to ies and 

however one or two remarks to make upon it. Chapter 
a most important innovation upon the existing practice, — i 
hope will prove very valuable. It enables the Magistrate of 
ct and other first class Magistrates, if authorized by the Local 
, to try certain common and simple offences in a summary way, 
laborate record of evidence which is required under the 
stantially the procedure now followed by English Courts of e 
d by the Police Magistrates in the presidency towns, As far 
on. goes, [look uponsthis chapter with great satisfaction, but I 
Jed to any credit which may attach to its introduction into 
Was suggested by others, who will, I have no doubt, explain its p 


chapter (XIX) which relates to trials, I may make a few 
. It embodies the law upon the subject of juries, in which we have m 
important alterations. We propose that, if the Judge differs from 
, he may refer the case for the opinion of the High Court. We al 
the Hie Court in the exercise of its bei of revision 
set asidt the verdict of a jury if the Judge has misdire 
er respects we have not altered the existing law. ote 
aware that some of my hon’ble: colleagues think that we 
he spirit of the whole system so much by these alterations, 
been better to sweep it rips retake ~T cannot myself 
should not have suggested the introduction of the jury system 
had not found it here, and I cannot say that the ‘ ons giv 
have had experience of its working are at all favourable 
r, So altogether unfavourable as to induce us to take th 


4) 





if it considers them insufficient. This alteration is one 
eave it to my hon’ble friends to explain and justify. 
need notice nothing more in the Bill till I come to Part X, which trea 
the charge, judgment and sentence, or what an English la would ce 
stem of criminal pleading, For chapter XX XIII, which relates to | 
, Tam peculiarly responsible. The chapter was drawn by m 
‘of making as clear and plain as I could a matter which, in Englan 
: rise to an inordinate amount of quibbling and reamgee7 f ‘I hope that 
‘sections drawn by me and accepted by the Committee will make it almost, 


not quite, impossible that any failure of justice should ever take place in this 
country by reason of any defect in a charges. for, under these sections, the 
worst that can happen is, that the Court may think that the prisoner has» 
misled, and that he ought to have a new trial. i 
_. Phe only remaining matter contained in the Bill which I need mention* 
specially is chapter XXXVI, the first chapter of Part XT, which relates to the 
-ventive arti of Magistrates. This chapter sets out in plain terms w 
now 


31 c law (as I believe, though it is nowhere written down) as to the 
dispersion of unlawful assemblies by military force. It has often appeared 
‘me to be a great hardship on military men that there should be no e 
written law laying down in precise terms their duty in relation to the 
_. sion of unlawfulassemblies. The Queen’s Regulations contain provisions on the 
subject ; but they are not law; at least they have not, as regards Civil Courtsiu— 
d, the force of law. Various celebrated judgments have laid down the prin- | 
ciples of the matter very clearly, but military officers can hardly be expected 
| to be acquainted with the Law Reports. The results of the want of clear prec 
by vieize on this subject have often been deplorable. Thus, for instance, 
the m riots in 1780, London was at the mercy of a mob for two days, 
because no one.chose to give orders or take responsibility as to the employment 
of the military. At the Bristol riots, fifty years later, a great part of the town 
burnt to the ground, because an officcr in command of a dragoon regiment d 
not know that it was his an ir order his men to charge when the town 
ing, and there was no gistrate to give him orders, and I have been 
‘of several instances in which similar evils have occurred in India. Ir 
to show that what.is enacted in this Bill is no invention of mine, but 1 
statement, with but very slight additions, of the law on this i 
has long existed in England, I will, with your ish 
the statement of the law made by Lord Chief Justice Ti 
» to the Grand Jury of Bristol at a Special Commission 
‘the riots :— Wasa ps it ‘e 3 
“By the common law, every private person may lawfully endeavour, 
hout any warrant or sanction of the Magistrate, to suppress a x 
may or assist in dispersing, those who are asi 


s 





to. f 


the execution of that object, 


n, and invested with the same authority to preserve the peace 

Tf the one is bound: to attend ‘the call of the civil Magistrate, so is 
may interfere for that purpose when the occasion demands it, without 
aint tg the other too; if the one at bere arms for 


arms are , the soldier may do the same. Undoubtedly, the same ¢ 
on which requires the private subject to act in subordination to ‘and in aid of th 
rather than w n his own authority, before recourse is had to arms, ought to operate 
with a mili foree. But where the r is pressing and imme- 
| 3 robe beni or rec sapped Ss Nr ; ie 
-cireumstances ease no opportunity iso! obtaining a requisition 
proper authority; the military subjects of fie hing not only may, but are bound — 
tmost, of their own authorities, to prevent the perpetration of outrage, to put down 
: lt, and to preserve the lives and property of t the people. Still further, bye 
common law, not only is each private subject hound to exert himself to. the utmost, but 
: iar constable, and other peace officer is called upon to do all tHat in them lies for the — 
peat iccenangh 9 riot, and each has authority to command all other subjects of the King 
to. them in that undertaking. By an early Statute (13 H. IV, cap. 7), any two. justices, 
cog @ sheriff or under-sheriff of the county, may come with the power of the county, 
if need be, to arrest any rioters, and shall arrest them; and they have power to record that 
Re “they see done in their presence against the law; by which record the offenders shall 
convicted, and may afterwards be brought to punishment. And here I must distinctly 
: , that it is not l¢/t to the choice or will of the subject, as some have erroneously suj 
to attend or not to the cali of the Magistrate, as they think proper, but every man is bound 
i called upon, under pain of fine and imprisonment, to yeild a ready and implicit obedience 
ca of the Magistrate, and to do his utmost in assisting him to suppress any tumultuons Ri 
i> : ; r : 1 Nes MR | 
The only point on which we have—I will not say altered, but somewhat. ¥ 
_ amplified—the law of England, is in reference to the responsibility of soldiers — 
acts done in dispersing unlawful assemblies. The English law upon 
nt is somewhat indefinite, and it is by no means clear that, if a 
Is. an officer to disperse an assembly, and if the officer orders his to. 
‘fire, and if the troops do fire, and if the marine hy mistaken in the view which 
he takes of the requirements of his case, that his orders protect the officer, or 
1at the officer’s orders protect the soldier. Military men may thus be pl: 
a two conflicting authorities. The soldier may be liable to be tried by 
“Martial for disobeying orders if he does not fire, and to be tried at the 
or murder if he does. I will not now go into the legal aspects of the — 
but it is by no means clear that, according to the law of England, the — 
necessity for the order, as distinguished from the order itself, is not the 
di the eit an order to attack a mob by mili *! 
rose from the extreme jealousy with which English lawyers ha 
2 i ‘oldiers in civil matters, and this jealousy 
historical causes which happily do not exist in this count 
ly insist upon the monstrous injustice of the rule its 
ible sg Ve gl dap officers or private s 
it is or is not necessary to disperse a particular 





y innocent. Aioog seal ten ahi ; 

duty y might be baited to death by one prosecution after 
te mischief and the like, nor do I see how the G 
him in the absence of this provision. I do not 


10) ‘eases have as yet occurred, but nothing is more likely than their oceur 
ce, “become le 


hewn with English ‘Tew, 
of sanction is wel tablished i in Indian Law a 
appears to me to be just the sort of see e ae 


‘These. _my Lord, are the remarks I have to make on the Bill as pu 
tte. I now turn. to the supplemen report, which sug 
e number of minor amendments. Our 0 object: in publish 
te for nearly a month before we laid it before the Counc 
i ae much detailed criticism on it as we possibly could. This su 
ary report is the result. It consists principally, indeed almost en tirely, 0 
-additi ia ted tooad St ceochags Go een points ¢ 
fata Courts had found it to pass decisions. It would 


to discuss them in de’ ‘ne of thom the Con 


final meeting, in which wah 22 one of them (except a few w 
aoe So olin tee b: rience Council, 
m the whic ow submi e an 
pand the Gtne to. will ada it... It involves few, if any, 
arnt to the value of 








by » Benches into which the High Court is di 

are delivered in its original jurisdiction. It 

ere the intention of Government to enervate the a 

to make the appreciation of legal princi r 

the weaknesses which are usually said to be characteristic 

e intellect, they could not spend their money better than 4 

1g a system like this. I do not believe that one case in 

Mi Migh Ooncte noe cent, all worth reporting ; and when we 

ik what the High Courts are, it seems to me little less than monstrous to 
make every division bench into a little legislature, which is to be contin ' 

j occupied in making binding precedents, with all of which every Court 

| Magistrate in the country is bound to be acquainted. Careful reports of great 

cases are perhaps the most instructive kind of legal literature; but I know 

} vin nlign which so completely enervates the mind, and prevents it from ‘regarc 

_ ing law as a whole, or as depending upon any principles at all, as the ha it of 
continually dwelling upon and referring to minute decisions upon every pett; 

uestion which occurs. It is this enormous growth of case-law which justifies, 

' so far as they can be justified, the attacks so often made upon lawyers, and it 
does appear to me that no legal reform could possibly be so soy toe as its — 
veduction to reasonable dimensions. I haye made definite and specific pro- 
posals on the subject in the Minute to which I refer. 1 confine myself at pre- 

. sent to the remark, that I believe that the Government of India jis at present. 
spending considerable sums of money every year in impairing the efficiency and 
wasting the time of every judicial officer in the country. J hope that this Bill 
will be found to have stopped a good many of the holes which have been 
detected in this Code, and to have superseded an immense number of the 
cases which have been decided on. However, the impression made upon 
mind by going through large numbers of them was not, I must confess, by 

_ any means favourable. The great mass of them ought never to have been 
reported at all. 


“This concludes what I have to say on the Bill which I now ask the 
Council to take into consideration; but there is one other subject to whi ht 
must refer before Tend my speech. 1 obtained leave some time ago to intro- . 
duce a Bill for assimilating the Criminal Procedure of the High Court on | 
the original side to that of the other Courts. A Bill had been prepare with 
that object in the Legislative Department; but 1 think its form might be 
considerably improved; and as I do not wish to introduce an imperfect me. ure, — 
I will content myself with saying how, in my opinion, such a measure ought 

to be drawn. ; 


_ “It might begin by providing that, in the presidency towns, there should be 
two grades of Criminal Courts, the Courts of the Police Magistrates, and the _ 
High Court acting as a Court of Session. The Police Magistrates might be 
expressly, empowered to hear the cases which they now hear, according to the 
“procedure laid down in chapter XVIII on summary trials. In a able 
cases, the limit of appeal being fixed somewhat higher than in the sil, 
y might take a note of the substance of the evidence in English, and the — 
he, if an additional Police Magistrate were appointed, to a full — 
rates, with power to refer questions to the High Court. If no 
the number of Police Magistrates the appeals might go di ect 
hich again would find its sessions business dimi 
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had the same powers as in the Mofussil. Committals to the | 

> made as at present. ‘The High Court should be declared. to bo 
sion for the trial of such cases; but it should be provided that — 

the Code relating to recording evidence should not apply: to the: 





















dis the principal point of d 
eniable improvement. Several 
been dead-letters, might, 



























h Court Judge ever has gone in cireuiti 
; not myself see what good he would ad. 1 
yisions relating to the Chief Court of the Panjab to which similar 0 


apply 3 
«hese are the remarks which occur to me upon this measure 
annot conclude without publicly expressing my thanks and the 
‘of the Committee to my friends, Mr. Cunningham, the Secretary, and : 
igh in who was put upon special duty to assist us in the preparation of — 
the Bill. It is difficult to exag erate the minute and anxious labour seh 
they have bestowed upon the Bill, and I wish to add that Captain Newbery pw 

at the disposal gf the Committee a complete collection of rulings which he 
had compiled with a view to a new edition of the present Code. I hope that 
hie has been, to a considerable degree, successftil in destroying the value of his 
own work, or rather, in putting it into a shape in which its value will be per- 
_ manent and general.” 3 


: His Honour run Lievrenant-Goveryor said that the subject of this Bil © 
liad been treated so fully, and the principles upon which the Committee ee | 
deliberated and discussed the measure had been so clearly explained by the ~~ 
Hon’ble Member in charge of the Bill, that it would not be necessary for 
him to’ say much upon the subject. But inasmuch as he had taken a part. 
in the cliverations of the Committee, he should not allow this- i 

gure to pass wholly in silence. The criminal law was, as the Hon’ble Mem- 

ber had said, a law of overwhelming importance in this country; he meant 
“not only the law for the administration of criminal justice, but the exeeuw ive | 
administration as carried on through the Magistrates. The pea deas 








and tic 


3 but. 
‘thanks 











on the subject of criminal law had been somewhat affected, by the English — 
law; and the departures from the rules of the English law which the Com- 
mittee recommended were founded on this ground, that many of the prominent 
ays = tlie English law were based on political considerations, the object of 
_ those familiar rules of criminal law being not to bring the critninsl Yo qantas a 
_butto protect the people from a tyrannical Government, and the functions of 
juries of the people having been for many centuries principally directed to _ 
- ‘the protection of the interests of the people. Not only were those provisions: 
~ now unnecessary in England, but they were especially out of place in a countr 
where it was not pretended that the subject enjoyed that liberty which was 
irth-right of an Englishman; and it was not intended to introduce rules into 
criminal law which were ed with the object of passinien i 
the people. That being so, His Hoxovr thought they might fairly 
the rules the object of which was to secure for the peop! 
protection ae e English law ra to the ee Tt 
; were 1 ‘to protect the criminal according 
U rpg should be to get at the if 
end to elic truth was regarded by 





































Pa ; : 
other means, short of ab ortut 
ly done a good deal in the direction of 
and the Committee d to make further 
‘sense in the present Bill. Honour thought it righ 
ape Code of Criminal Procedure as now e 
rable ;he thought that the country was under great ob’ 
e framers of that Oode; he had long administered that Code, and 
it was one of the best. Codes of Criminal Procedure that had ever 
en. enk On the other hand, he had no doubt thatthe framers of that 
de would be the first to admit that, after ten or twelve years, the time had 
vi e Council might fairly reconsider its provisions ; and the 
the Committee upon this Bill had amounted to this, that they had — 
d and reconsidered and amended its provisions; but no more: the 
eran an emendation of the existing Code, which they acknowledged _ 
yery valuable piece of legislation, 
Then, as to the details of the Bill, some people might think that some of 
& amendments adopted by the Committee were not of such a nature as to be — 
' interesting to the general public; but they were of very great importance never- 
theless, Some of the amendments were in the direction ét securing the _ 
| efficiency of the executive. The administration of the criminal law was en-— 
_ trusted to the executive officers of the Government, and if they were over- 
| -burtbened by a cumbrous procedure, they would have no time to attend to Be 
_ their multifarious duties. the tendency hitherto had been to overburthen these 
executive officers with too heavy a record of judicial work. The result had 
~ been, to some extent, to tie our officers to their desks, so that they had not been 
_ able to perform their executive duties as efficiently as they should. A great 
deal, then, that had been done by the Committee, had been done to lighten the 
labour of the Magistrates. He thought that the course of justice usually ._ 
Bivens this, that first, in early times, there was very little law; that, in the next 





















‘stage, there was an excess of law and of writing ; that it had been so in India 
- there was no doubt. Then, as our Magistrates and Judges became more 
efficient, we could, to some extent, relax the rules of written procedure 
' and record, and lighten the labours of the Magistrate. That appeared to be 
- the course which the Committee took in the revision of the Code. You — 
~ must, to a certaifi extent, place confidence in your officers. His Honour’s — 
' wish had been, to some extent, to go further; but the Committee had proposed 
- to go along way in that direction. They proposed that a very large class 
of petty cases should be recorded in a more summary manner than the way 
_ in which they were now recorded, and they hoped that in this way they 
might hit that happy medium in which there should be a record sufficient — 
r the purposes of justice, but not so long as to overburthen our officers in 
keeping it.. He hoped that, when the next revision of the Code might take — 
, the labours of the Magistrates might be still further lightened. 

iis Honour would only make one or two further observations with regard 
ertain points noticed by the Hon’ble Member in charge of the Bill. The first 
‘subjects was the subject of the appdintment of public prosecutors. — 

Nouk would express his entire and absolute concurrence with his hon’ble 



























no prosecution, shonld he a subject. for 


e servant appointed for the purpose. H1s Honour’s opinion was 
5 He Aegan aac ee jntroduced in the ~ 






i he ron peerane that trial by ; 


that the a great effect ih the al ¢ 
. Tt was a very great object to induce the Natives of th 
“part in self-government and in the administration of 
was in that respect only that he regarded the mai 
em. in erimi trials to be of some value. At the same time, hi 
i stem was less fitted for criminal trials than to some trials of a civil n 
be glad to dispense with the jury system’ in. criminal trials, 
in 









the truth. He looked upon a panchayat somewhat in the light of a jury with- — 

ou hge superstitious number of twelve ; and he hoped that, if they dispensed 
with juries in criminal trials, they should be able to introduce something like 
the jury system in regard to civil cases. te : 

The Hon’ble Member in charge of the Bill had expressed a scintilla of 

doubt with regard to the propriety of permitting a Court of appeal to enhance 

the punishment awarded to a criminal. It seemed to His Honour that, afterall. 
the eminent services which his hon’ble friend had rendered in the improvement 
of the administration of justice in this country, the doubt to which he had 
iven expression showed as it were the slightest possible taint of the English- 

. lawyer prejudice still hanging about him, although he-was generally so free 
from anything of that kind. It appeared to His, Honour that, where we 
afforded the greatest facilities for an appeal to the superior tribunals, the 
superior tribunal. to whom the criminal appealed should have the power to 
decide what was the proper punishment for the ce; and if that tribunal 

onside) hat the punishment that had been awarded was inadequate, it 
should be in its power to award an enhanced punishment. More than that, — 
appeared to him that there was a practical necessity for such @ provision. — 

- Our law as to criminal appeals was the most liberal law in the world: there was — 
no law that was so liberal as to-allow a person to say to his jailor, “ T wish to 
appeal,” and the jailor was bound to send the appeal on to the Judge without — 

or trouble to the appellant. The result of such a law was that the 

prisoner could lose nothing by his appeal, and might possibly gain something, 

and the consequence of such a state of things was that, in some districts, there 

was no such thing as a case that had not been appealed. His Honour said that 
that was carrying matters to an undesirable extreme, and he thought that it was — 
nly fair that, if a man chose to appeal, he should run the risk of his sentence | 





being enhanced by the Appellate Court if it was inadequate. Ks 
Phe Hon'ble Member in charge of the Bill went at very considerable le h 

“4mto the subject of chapter XI of the Code, which provided for the dispersior of | 

unlawfu assemblies, and attributed to those provisions, perhaps, somewhat — 










ter importance than His Honour would attribute to them. ily, 
wful assemblies requiring military foree for their dispersion in this country — 
‘of extremely rare occurrence, His Honoun’s experience was that organ- — 
‘resistance to authority was almost unknown: it had never ened to — 
him that he had been obliged to resort to the assistance of the 
_/perse. an assembly, and except in the case of actual war and mutiny, 
never beer personally concerned in any case in which the military had 
AMPS cr ups nt sr ene wii en hd wel 
_ that 1t was not tmp le such cases might oceur, and 1t w 
be forearmed, and he believed that the law upon the subject | 
‘as well as it was possible to lay it down, 


another “subject: incidental to th ae 
r had dwelt at gome length, namely 
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yyers. ‘The observations upon that subject, which b 
2 on previous occasions, had reference, not to the J 1 
’ the law practitioners, who had made a bad use of the judgn 
ad I printed in the rts. Every judgment was a sort of 
vhich the vultures gathered together toextract from it le: 
lieved that very great injustice had been done to the Hi i ; 
in to the system of misreporting to which the Hon’ble Member had alludes 
_ peopl yhad been supplied with bad abstracts of bad reports, and the result 
had been a perversion of the judgments of the High Courts, attributing to 
j | errors and absurdities of which they had never been guilty. » ere 
Perhaps, he need not follow the Hon’ble Member in the remarks he had 
“made in regard to the draft of a Bill which H1s Honour hoped he would leave 
to the Council for the extension of a system of Criminal Procedure to the ~~ 
__ presidency towns. H1s Honour had already expressed his opinion upon that 
subject ; and he had only to say that we should be immensely indebted tothe 
—hhon’ble gentleman if he put the matter into train for legislation. He need — 
* only further say that, in respect to many Bills, India would always owe to the a a 
Hon'ble Member an enormous debt of gratitude, and that he believed that 
Hon’ble Members would agree with him in fully expressing that gratitude, 
The Hon’ble Member’s motion included the consideration of the bers nod $ 
mentary report on the Bill. It was true that that supplementary had 
been put in ata very late period, and that a very long time had not al- 
lowed to elapse for the consideration of it. But it might be some comfort WeRs ce 
some Hon’ble Members who bad not had the full opportunity which His Honour 
had of considering the amendments which accompanied the supplementary report, 
to know that he had criticized those amendments with great care and some 
~~ jealousy, and although he was not prepared to say that the whole of those amend- 
“ments were absolutely ne , he believed by far the greater number of 
them to be unobjectionable, and some extremely necessary. The greater part 
- of them were of a verbal nature and not very important; and he hoped the 
Council would accept the report of the Committee with the addition of one | 
‘or two small amendments which he proposed to submit for consideration. = 
~The Motion was put and agreed to. is ee 
The Hon’ble Mx. Srepuen also moved that the amendments mentioned x 
in the supplementary report be adopted. SSS 
The Motion was put and agreed to. : ; 
i The Hon’ble Mx. Exxis said that there were three amendments in se 
name on the notice paper. But the second of those amendments was not — 
- * eonnecied with the other two in any way: he would not therefore refer to that 
amendment at present. He proposed at present to ask the Council to consider 
t ¢ and third amendments, which were substantially the same in purport 
‘effect. As a preliminary, he begged leave to express his sense of the grea 
y with which the hon’ble member in charge of the Bill, and Ge Sa 
e, had dealt with the subject, and his appreciation of the very gr 























































ons in manner in which they had 
those who conceived that it was necessary 
‘ives in precisely the same manner. There 
strative reasons that would ign a difference; but h 
it was to deal with the question onthe b 
the hon’ble member in charge of the Bill had deal 
‘to him that there were abundant reasons why we sh 
tive Tahsilddrs and Deputy Collectors to deal with the cl: 
n offenders. They were often ignorant of the language and al 
ant of the feelings and customs of the Europeans, and he th 
that it would be’ very imprudent to give them any power | 
of the class with which they would be : 
t being so, he cordially endorsed the i i 
the Committee ; and he dere 


0 should take cognizance of offences by Europeans i 
standing than Justices of the Peace and Sessions Judges, he saw no reason why — 
‘Natives who were qualified to be appointed Justices of the Peace should not have — 
- eognizance of these cases in common with their European compeers. The only | 
ect of making a persona Justice of the Peace was to enable him to deal wi 
ropean British subjects: the appointment had no other significance whate’ 
Lif it was admitted that a Native could, under any circumstances, be a 
ustice of the Peace, it must be admitted that he would then’ be q it 
eal with offences committed by European British subjects. The point then for — 
‘the consideration of the Council was, who could be appointed a Justice of the — 
“Peace? Setting aside the case of the presidency towns, which -was alien 
‘subject under consideration, the only persons who could be appo | 
- Justices of the Peace were European British subjects and Covenanted Civil — 
Servants. It was asa Covenanted Civil Servant, and in that conaclin.el 2) 
Mr. Exus might wed to paraphrase the words of hi 
ee, Mr. Stephen, in discussing the Bréhmo Marriage Bil 
‘address the Native Civil Servant in these words—* We have ins 
‘universities for your benefit; we have taught you the 
ces; we have thrown open the services to you by which you can ¢ 
1 in the land. We have not only done that, but we have 
g to England to make yourselves acquainted with our institu’ 
ple, and to learn their usages and. manners. We have done all 
you return, having by ‘y ines 
‘the Covenanted Civil Service, we tell fi 
ritish subject and to sentence him to one week 
ought that all this, was inconsistent and 
fatives to be Justices of the Peace, you ou; 
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Native could take oe hago of these cases as a Justice 
0 


tu 





le incom 
on On one : 
Vivil Servant, among which powers is the jurisdiction of. 
over European British subjects. By Act II of 1869, in 
be appointed Justices of Peace, and on what ground, he — 
is it proposed to restrict their powers as Justices of the Peace 
argument that he had heard adduced was that we were conferring 
| on Justices of the Peace, and not taking away old powers, and 
being a compromise, the Committee were pledged to act as they had 
‘ in their preliminary report, and that we ought not to disturb that 
mise. in answer to that, he would assert that we were not merely 
conferring new privileges. By Act IL. of 1869, Justices of the Peace (and 
Natives might attain that position) had the privilege of dealing with Europeans — 
in certain cases: for instance, they could fine to a certain amount ; they Sat 
_ commit for trial to the High Courts, and exercise all other powers of a Justic 
of the Peace. These powers, though conferred so recently as 1869, would 
taken away by the present Bill, But the second objection was perhaps a m 
so ona one, and in regard to that, he might say, in the first place, that he 
not see that any pledge had been given, or, if given, that it was only given 
to an extent which was quite compatible with the amendment which he n 
se aaa He was not aware to whom that pledge was supposed to be given 
he presumed that it was not to the Native public, though they were de« 
concerned in the proper administration of justice on wrong-doers. Was 
- then, the European public to whom the pledge was given ? He could not con- 
sider that the Huropean public outside these walls, consisting of Government 
_ officials, of merchants, traders, planters, and the like, were in any way more in- 
acanted. in the matter, than the Members of this Council themselves 


all had the good of the country at heart and desired that some stepsshould — ‘ 
taken to remedy the present inconvenient state of tinge with respect toBu- — 


ropeans in the Mofussil, and that the remedy Pepa be as bade hy 
‘consistently with security against injustice. only persons, therefore, to who: 
! iotetnesetld ashes held to have been given, was the class oh peg ) 
interested—he meant the class of Huropeans who by misfortune had fa nt 
crime; and with regard to them, he objected wholly to its being s' 
‘these new sections which the Committee had devised tended only to their 
Lng teen and hurt. In one respect, these sections might be suppo 
act to their detriment; for, under the present system, the ee x 
escaped conviction ; but that was nothing to the boon which was conferre¢ 
1 pean criminal by these sections, by giving him the opportunity 
administered, and the chance of a very much lighter pu 
otherwise ot “hag ae ponte aD one 

occurred in Bom residency, stole a 

orth two rupees: he was committed to the High Court for trial 

sions had only just concluded, he was kept in confinement for u 

waiting trial. When he was tried and convicted, the J 
because he had suffered more punishment than sh 
. for his offence. The poor man had bee; 
cok but even if a Native Sie Servant: 
e, the amount nishment that would 













at tad aot bom eiharal ©, ‘But, on the 
utia in that Report had been adhered to; and to. 


saranalinent was in no wa ree In fact, 
ly as 







«We are of opinion that the jurisdiction. of Magistrates and Sessions Judges who an 
°° aac aia ERE i 


subjects.” 
‘Phere was not a word in this restricting the cade to gait 
and why the Committee should amare RC prey rit nig te ae 
e it not mrp as “ 


commendations which they themselves had 
Moreover, great stress had been laid upon the i alpsaiaaale that the compromise 


_ had been assented to by Daak georerg and that the as sketched out in 
met with general approval, the evidence of this — 


the - 
being the little eee offered by the Press. But Mr. Extrs claimed oe 
i y the same admission 5” would claim for it general _ 
; for in the as originally di re was no such limitation 


a that a Justice of the Peace should be a aaa g British ‘subject. In. section _ 
Pla’ ‘was provided :— 
“Any Justice of the Peace may, and no other person shall, Sena or hold to 29 any 
lianas British subject to take his trial before a High Court.” 
Res a Section 47 also enacted :— 
y <i Broz peran execsing the fall oT: of a N ue and ing ln a oan of the 











M have tat to ae or and cere in a summar 
pean British subject ofitside the local limits o! origin: - 

minal pes rhage of the High Courts, a d on which a mores in ane 
_ anstanee, and, in case of conviction, to inflict on the offender a fine not exceeding five hundred 
rupees, and, in default of payment, imprisonment for a term not exeeeding two months, in 
_ some place of confinement wit the District, which, in the opinion of the Magistrate, is fit 

for te such offender, or, if there be no such place, then in the presidency gaol,” 

Yow, to these sections no more opposition had been offered than to the 
Stes ned thanelben len sictat ons with anloty, teak if 

‘was asserted that no objection had been taken to the Bill in the form in — 
it had me ted by the Committee, his proposition had also been — 
A by iis, sad no ground of Pe, oak tooo tga ee 
ment which he pro He would therefore move— 





















0 shall have al 
eo * roe 


he Bill had'to do when the subj Si i an Batis 
when e su ect 
“ormmacagewcacir a pipe ( | pigs 


Committee deliberately resolved not to alter the ¢ 
tion of matters, with reference to any hd ee 


‘The exigencies of the time clearly oat ig for an @ 
co Boop hes; an th respect to 
pean British offenders ; and the Committee 


to pass sentence of im 

Bintdoes ‘of the Peace who 
meat to one year, as against F 
this, the Commi! resolved to leave the 
b: ges trang peor i gat the 


ih 





ns are implicated are by no means always | 
interest and criticism if evoked above, ‘around, 
try station by an Eur¢ case, is, as a rule, i 
,as it may. The cases in which Europeans are in 
y troublesome and ‘invidious, even when we ourselves are t 
ntrymen’s conduct. — Ro pei eee ! 
oe pret Magistrates << art ange i os ir 
‘of impartial justice being done by every Buropean agistrate, 
fellow-countryman is the defendant; nor do the think that 
tection at their hands, as the 
erefore that there 


sts do not receive quite as efficient pro 
at the hands of any Native Magistrate. believe th 
not even ¢ 


cely a Native Magistrate in the country, 
-pehalf jurisdiction over European offenders is soug 
es: , would not infinitely rather have nothin, do 
such cases, who would not far rather pass them on’ ; 
ectopic equals or superiors. Practically, therefore, I think that the 
Hon’ble Member’s motion is futile, and we ought not to postpone the passing of 
this Bill ‘until this material ¢ in the principle of what has already been 
sd under the authority of is Council can be promulgated for discussion. 
nk also that the discussion d be productive of far more harm than — 


» Honb’le Mr. Ineuis said that he 


regretted that the Hor 
fl necessary to raise a discussion on the question to 
t pro by him referred. He did not intend to go into the question 
merits, as he considered that he was bound by the terms of the men 
‘oned with the other members of the Select Committee in January 
and ahah: was subsequently printed in the Government Gazette 
information of the public. The Committee in this paper distinctly stated 
oposed to give power to try offences committed by the r 
ct only to J BET Magistrates who were themselves. 
subject, ‘The Hon'ble Members accepted the proposals then |: 
manne whieh reload much oon asta o eed a 
mndition that a European British su ject. was to be tried 
countrymen doubt considered by them as one of great i 
right now at this eleventh hour 
proposed two months ago, and a 


cc 
Pa 





sh to. 

A of 1869, namely, that a Justice of the Peace must be 

‘British subject or a Covenanted Civil Servant. To re-open 

to limit the that rei be exercised by any Justices wh 

* nasiccetige ppeared to H1s Honour to be somewhat in- a 

id would be, as it were, es themselves cceets the policy hi 
Viewing the matter in that light, he should be ini to ) 
n before the Council. . 


uropean community, and the fact that tiny tind fe Be oe 
accepted the proposals of the Committee. Here, His Honot 

| in some difficulty, because, as his hon’ble friend, Mr. Ellis, ha i 
out, there was some sort of contradiction in the Resolution of the Com, 

f The Resolution to which his hon’ble friend had referred was as follows :— 

_ | * © We are of opinion that the jurisdiction of Magistrates and Sessions Judges who 

° ent the Peace might, with advantage, be extended in the case of European British 


_ ‘There was not a word in that Resolution limiting the legal defi 
Justice; but in the subsequent phs, the Committee, in their re 
dation, had added the words “ and a uropean British subject : ” it so 
~“that"neither the oo nor the Native community had 
words. 


/ his conscience by listening to the opinions of those who were to follow 
before deciding ai way he bool, vote. 
_ Major General the Hon’ble H. W. Norman’ sresretied = na 
sl ‘the amendment of his hon’ble rising oli 
amendment, he had not the slightest doubt that his honble frien 
1 rl desire to avoid the appearance of want of conf 
iiality of Native Magistrates or of favouritism towards 
ebro W. Norman was aware that, in the Preside 
peans by Native Justices was not Lape roty and ¢ 
nha attended with no bad results ; wae Ps not 





on’ble Mr, Srractey woul 
motion of his hon’ble friend Mr. Se 
m of principle was reall involved in 
‘pretended for one moment that t ovisions | 
were symmetrical: on the contrary, 
tlio of every kind. Ita 
amendment were accepted, | ( omprc 
i ( : He felt himself 
re to the compromise which he understood had been | 
lic two or three months ago, and, for his own part, he never h 
tever as to the meaning of the Resolution of the Select 
he had been a Member. — Under these circumstances, he fel 
1n-Cuter said that the Nat 


‘His Excellency rH CommaNnDER- 

the Covenanted Civil Service having been to Burope, haying bi 

with feelings, ideas and customs, and haying que 
members of the Civil 


laces with the European 
< ; y accept them as real members of the 
rice, and allow them to exercise all the functions whi 
His Exceency understood that the amendment of his hon 
Ellis, did not extend the power of Justice of the Peace to any 
who were not Covenanted Civilians out of the Presiden 
er this understanding would vote for the amendment: — i 


‘Excellency raz Prestpent said that his vote 
vith the opinion which had been expressed by His Exce 
er-i petent Judge of the force 
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not have thought himself justified in now making any radical 

propositions put forward by the Committee. But it appeared 
Sis hat wae ttow osed was a minimum of change. It 
to impose upon the European public the general liability to 
Magistrates, but only the possibility of being placed under the jurisdiction 
of three or four Natives who had qualified themselves for admission into the — 
tanks of the Covenanted Civil Service, and who, under the existing law, might 
be Justices of the Peace. After consideration, and having listened to the argus 
ments and given due weight to the weighty considerations which His Excel- 
lency the President had placed before the Council, His Honour was “ps 
to vote in favour of the very limited change which was proposed by the amend- 
_ ment. : 3 He 

The Hon'ble Str Ricuarp Temete said that the reason why he had not 
expressed any opinion at an earlier stage of this debate was this, that he felt » 
that this question did slightly involve that larger and graver question as to 
whether civil appointments of the higher classes should be thrown open to the — 
Natives. But that had already been decided by the supreme authority of 
Parliament. That having been decided, he thought that the inference was 
undeniable that, if the Natives were eligible to all the great offices of the 
administration, it seemed improper and unreasonable to say that they should 
not sit 48 Judges over Europeans in the Mofussil for offences of the trivial 
nature over which it was proposed:to give Justices of the Peace cognizance. 
After what had fallen from hon’ble members, he felt that he ought not to give 
asilent vote on this subject. He would vote in favour of the amendment of 
his hon’ble colleague Mr. Ellis. 

The question being put, 


The Council divided— 











Ayes. . Noes. 
His Excellency the President. Hon’ble Mr. Strachey. 
His Honour the Lieutenant-Governor. Hon’ble Mr. Stephen. 
_ His Excellency the Commander-in- Major General the Hon’ble H. W, 


Chief. Norman. 
- Hon’ble Sir R. Temple. Hon’ble Mr. Inglis. 
_ Hon’ble Mr. Ellis. Hon’ble Mr. Robinson. 


. Hon’ble Mr. Chapman. 
Hon’ble Mr. Stewart. 
So the amendment was negatived. ; 


* 


- The Hon’ble Mr. Exiis then moved— ; : ee 
That in section 76, instead of the words “but not Assistant Sessions — 
Judges,” the following be substituted :— mete 
and, when specially empowered in that behalf by Government, Assistant Sessions | 
_ Judges, who have been Assistant Sessions Judges for not less than three years.” ” A Sele 
In doing so, he said that there were Sesstons Judges who had been sssions 
Judges for a day only, and there were Assistant Sessions Judges who had held — 
- their office for many years. These Assistant Judges exercised very many of the — 





functions of District Judges. Moreover, in the scheme framed for the judi 






administration of the Panjab, it was proposed to place whole District: 
charge of Assistant Judges; but under the wording of this Bill, those 
Judges would not be able to take i 1 





of cases against Europes 















‘h ‘Motion was put and agreed to. - 
s Excellency rH Commanpen-1n-Cuter moved— ee 
‘That the second paragraph of section 74 be omitted, ee 
That section 79 be omitted.” , ; Ne ent’ | 
He said that he felt under a great disadvantage in moving the amendments __ 
which he had given notice, because a large majority of the Council were 
bers of the Select Committee and were pledged to the Report—the whole __ 
i and nothing but I ee peceere — efore the amends 
ment which he now proposed could only be’ as his protest against an 
extension of the powers of Magistrates for dealing with European British 
‘ His Excen.ency objected to the increased powers proposed to be given by 
‘section 74 to Magistrates for the punishment of European British subjects. 
He considered Qin Magistrates had at present quite as wide powers as it was 
; to give them. He was not aware of any reason why European British 
subjects required more repression than heretofore : : 

He could not but think that the complete silence with which the public 
had received the intimation of the increased powers which it w: | 
to give to Magistrates, was owing to the supposition that they were intended 
ale for the suppression of the loafer, the troublesome and irrepressible — 
European vagrant. But as his honourable friend, Mr. Chapman, had remarked, © 
it was not only the loafer, but persons of the highest respectability 
who might be subject to this jurisdiction. 

If it was the loafer against whom these powers were directed, he certainly 
would never be able to pay a large fine; his lot would invariably be imprison- 
ment, which is not likely to render him, in person or character, better able to 
gain a livelihood than before. 
~ He thought the manner of dealing with loafers should be a different one. 
His ExceLiEncy was of opinion that, as in the case of persons brought from 
Australia in charge of horses, those who brought out and let loafers loose on the: _ 
country, should be bound to provide for their deportation and thus prevent their 
becoming a nuisance to the country. 5) 

__ If the person against whom the increased Magisterial powers are directed __ 
is the European settler, planter, or merchant, he would ask what have they 
been doing lately to require greater severity of treatment ? ra | 

_His hon’ble colleague, Mr. Ellis, had rather dilated on the delight which 
the European should feel at being promptly put into jail for three months; 
but an imprisonment for three months in the hot weather was a very serious ~ 

' punishment. . asf 
_, At might be the case of a poor man unable to make a proper representa- 
tion of his case, or he might be ignorant of his right of eae fat 2! 

In by far th poses number of Magistrates’ jurisdietions, there are no 

i uropean could be imprisoned, without injury to his’ 
in the hot weather,in India. ae ixcELLENCY would ask wheth 
vernnient were prepared to supply every Magistrate with a pi 
able for the confinement of European off-nders during the hot weather ; 
whether the prisoner, when sen’ , is to be sent to the place of confinem 

_ for prisoners sentenced by the higher Courts? If so, His Excenuenoy th 

ould be better if the prisoner were to be sent at once to the igher Cc 
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